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Amended  proposal  for  a 
THIRD  COUNCIL  DIRECTIVE 
ON  THE  COORDINATION  OF  LAWS.  REGULATIONS  AND  ADMINISTRATIVE 
PROVISIONS:RELATI.NG  TO  DIRECT  LIFE  ASSURANCE  AND  AMENDING 
DIRECTIVES  79/267/EEC  AND  90/619/EEC  . 
(presented  by  the  Commission  pursuant  to  Article  149(3) 
of  the  EEC-Treaty) - 1  -
EXPLANATORY  MEMORANDUM 
On  25  February  1991  the  Commisison  sent  to  the  Counci 1  the  proposal·for 
a  third Counci I  Directive on  the  coordination of  laws,  regulations  and 
administrative  provisions  relating  to direct  1 ife  assurance  and  amending 
Direct·ives  79/267/EEC  and  90/619/EEC  (proposal  for  a  thi~d Directive  on 
life assurance).1  The  aim  of  the  pr.oposal  is  to  complete  the  single 
market  in  the  area of  direct  1 ife  assurance. 
The  Economic  and  Social  Committee  gave  its opinion on  30  October  1991. 
The  Europe~n Pari iament  gave  its opinion on  10  June  1992,  on  the· basi~ 
of  a  report  by  its Committee  on  Le~al  Affairs,  thus  completing  the  first 
reading of  the  proposal. 
In  accordance  with  Article  149(3)  of  the  Treaty,  the  Co~mission has 
decided  to  amend  its  initial  prqposal.  The  changes  made  take  account  of 
Pari iament's  amendments  and  the  observations o( the  Economic  and  Social 
Committee·which  it  has  accepted. 
The  amended  proposal  reflects most  of  the  major  concerns  expressed  in 
Pari iament:s opinion. 
In  the  case of  c6mposite  undertaking~ (amendments  4  and  28),  the 
amended  proposal  at  thi~ stage  no  longer  provides  the  possibility  for 
setting-up  new  composite  undertakings other  than  those  operating 
exclusively  in  the  field of  insurance  of  persons.  This  amendment 
ties  in 'With  the  stiffening of  the  28th  recital,  which  stresses  the 
importance of  adopting  measures  coordinated  at  Community  level  where 
the  winding-up  of  insurance  undertakings  is  concerned  (amendment  11). 
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Lastly,  Article  17  has  been  amended  in  accordance  with  amendment  66 
so  as  to  repeal  Article  35  of'Directive 79/267/EEC,  which  is  no 
longer  justified now  that  the  restrictions on  exi.sting  composite 
undertakings other  than  the  obi igation  to  have  separate- management 
have  been  removed. 
As  regards  the  setting of  a  technical  rate of  interest,  tod  rigid  a 
I ink  between  the' rates  used  for  premiums  and  technical  provisions 
(amendment  32)  would  be  fatal .for  some  products  which  are  currently 
distributed without  any  problem.  If  such  a  requirement  were  imposed 
at  Community  level,  it  would  involve  major  and  disturbing 
modifications  to  practices  and  to  insurance  contracts  in  several 
Member  States,  without  any  evidence  that  such  modifications  were 
necessary  for  the  protection of  the  consumer.  On  the  other  hand,  the 
spirit of  amendment  33,  which  lays  down  the  principle  that  a  maximum 
interest  rate  should  be  set,  is  reflected  in  the  amended  proposal: 
the  new  Article  18  lays  down  such  a  principle  for  alI  contracts other 
than  those  expressed  in  units of  account,  single-premium contracts  up 
to  a  term  of  eight  years,  contracts without  profits  and  annuities 
without  any  redemption  value.  The  amended  proposal  creates  the 
~onditions for  mutual  recognition  between  the  various  existing 
methods  of  setting  the  maximum  rate of  interest. 
Amendments  19,  52  and  59  would  replace  non-systematic BX  post  facto 
verification of  pol icy  conditions  and  rates  by  regular  notification. - 3  -
As  with  non-1 ife  insurance,  the  Commission's  position  needs  to  be 
maintained  so  as  to  preserve  real  scope  for  the  proposal  for  a  third 
I ife  assurance  Directive:  the  coexistence of  several  supervisory 
procedures .in  the  Community  is  a  basic  cause  of.  the  continuing 
fragmentation  !~to national  markets,  and  the  system  proposed  by  the 
Commi~sion (non-systematic  ex  post  facto  verification),  which  is 
proving  its. worth  in  a  growing  number  of  Member  States,  provides  the 
best  means  of  achieving optimum  balance  between  consumer  protection 
and  the  widest  possible choice  for  pol icy-holders.  Nevertheless,  the 
specific characteristics of  I ife  assurance,  which  is  chiefly 
distinguished  by  the  duration of  the  commitments  made,  have  meant 
that  Articles  5  and  29  have  had  to  be  amende~ so  as  to  al row  the  home 
Member  State  to  be  notified systematically of  the  technical  bases 
used  for  setting  premium  ratios  and  calculating  technical  provisions. 
Lastly,  in  ·line  with  amendments  14  and  64,  the  30th  recital  and 
Article  46  adapt  th~  transit~onal tules granted  by  the  second 
Directive  (90/619/EEC)  to  the  Member  States,  which  must  make  a 
considerable effort  if ,they  are  to  establish  the  internal  market  in 
accordance  with  the  conditions  laid  down  by  this  proposal  for  a 
Directive. t• 
- Lt  _F;j_ 
AMENDED  PROPOSAL  FOR  A THIRD  COUNCIL  DIRECTIVE 
ON  THE  COORDINATION  OF  LAWS,  REGULATIONS  AND  ADMINISTRATIVE 
PROVISIONS  RELATING  TO  DIRECT  LIFE  ASSURANCE  AND  AMENDING 
DIRECTtVES  79/267/EEC  AND  90/619/EEC 
THE  COUNCIL  Of  THE  EUROPEAN  COMMUNI.TIES, 
Having  regard  to  the  Treaty  establishing  the  European  Economic 
Community,  and  in  particular Articles  57(2)  and  66  thereof, 
( 1) 
Having  regard  to  the  proposal  from  the  Commission 
In  co-operation  with  the  European  Parliament 
( 2) , 
Having  regard  t~  th~  Opi~ion of  the  Economic  and  Social 
Committee  ( 3 ) , 
( 1 l  OJ  No  C  99  16. 4. 1991  p.  2. 
(2)  Opinion  delivered  on  10  June  1992  and  Decision  of 
published  in  the Official  Journal) 
(3)  OJ  No  C  14,  20.1.1992,  p.  11. 
lllul  y•·l 
---------------'-----------------·-·  ..  .  .  -- (;-
1 >  W  he rea  s  i it  :i ·  s  -o e c e s sa  r ,y  t  o  com  p .l e t ·e  ·t he  i n t e  r n ~ l  m  a r k e t  i n'  d i r e c t 
life .assur.ance..,  ·f·r-om·:t·h:e  :poin"t  o1  vi,ew  both ·.of  the  right  ot 
es-tabl.i.shment  and  ~1 .t-he·'fr·eedom  to '{lrovide  ·s·ervices;  to  make  it 
ea.sier  for  ass:uranc·e  .u:ndertakings  with  head  offices  in  the 
Community,~,o -cover  .commitments  situated within  the  Community; 
2>  Whereas  the  Se~ond Council  Directive  of  8  November  1990  on  the 
co-ordination  of  l-aws,  regulations  and  administrative  provision!: 
relating  t•o  dir.ect  ·t.ife  assurance,  laying  downprovisions  to 
facilitat~ the ··effect;ve exerdse of  freedom  to  provide  services 
d .  .  .  7 9/  2 6 7 I  .. ( 1 )  h  d - _.  . .  and  amen  1ng  D1rect1ve  ·.  · .. · •  ''EfC..  as  at·rea y  contr1buted. 
substantially to  "tbe  achievement  of  the  internal  ~arket  in  direct 
life assurance  'by  granting policy;..holders  who,  by 'virt.ue  of  the 
fac:t  that  they  tak:e  the·initiative  in  enter.ing  into  a  conimi'tinent 
with  an  ~ssuran~e  undert~king in  anpther  Member  State,  do  not 
require  speci.a'l  p·r'o'tection  i·n ·'the· Member  State  of  the  commi tinent 
complete  freedom  to  avail  thenrselves  of  the  widest  possible  -lite 
assur~nce mar~et; 
3)  Whereas  Directive  90/~,9/E£C therefore  represents  an  important 
stage  in  the.merging  of  national  markets. into  an  integrated 
market  and  that  stage  must  be. supplemented  by  other  Community 
i n s t  r u me n t  s  w i t h  -a  v i e w  t o  .  e n a b l i n g  a l l  p o l i c y - h o l d e r s , 
irrespective  of  whether  they  themselves  take  the  initiative,  to 
have  recourse  to  any  assurer  with  a  head  office  in  the  Community 
who  carries  on  business  there,  under  the  right  of  establishment 
or  the  freedom  to  provide  services,  while  guaranteeing  them 
adequate  protection; 
(1}  OJ  No  L  330.  29.11.1990.  p.  50. 1-
4)  Whereas  this  Directive  forms  part  of  the  body  of  Commun1ty 
legislation  already  enacted  which  includes  the  First  Council 
Directive  of  .5  March  197~' on.-th~- 'co-6Y.ij'in-~tion  of  laws·;·· 
regulations  and 'admini_strat.ive 'prov-isions  relating  t·o  the  taking 
up  and  pursuit  of  t·h·e  busi·nes·s. of  direct  life  assurance 
(1) 
<79/267/EEC>  an~  Coun~il  Directive  91/674/EEC  of 
1 9  Decem be r  1 9 91  on  t he  ann u a l  a c count s  and  con so l i d a t e d  .:. c r: o u n t  ~: 
·of  insurance ·undertakings 
{ 2) 
5>  Whereas  the  approach  adopted  consists  in  bringing  about  su~h 
harmonization  as  is  essential,  necessary  and  sufficient  to 
achieve  the  mutual  recognitio~ of  authorizations  and  pruden11al 
control  systems,  thereby  making 'it  possibl-e  to  grant  a  single 
authorization  valid  throughout.'the  Community  and  apply  the 
principle  of  supervision.by  the  home  Member  State; 
6)  Whereas,  as  a  result,  the·  taking  up  ·and  the  pursuit  of  the 
business  of  assuran~~ are  hencefor~h  to  be  subject  to  the  grant 
of  a  single  official  authorization  issued  by  the  competent 
authorities  of  the  Member  State  in  which  an_  assurance  underl<tklr•~ 
has  its  head  office;  whereas  such  authorization  enables  an 
u n de r t a k i n g  t o  c a r r y  on  b u s i n e s s · t h rough  o u t  t he  Com m  u n i t y ,  u n de r· 
the  right  of -establishment  or  the  freedom  to -provide  services; 
whereas-the  Member  State  of  the  branch  or  of  the  provision  ot 
serv1ces  may  no  longer  require  assurance  undertakings  which  wish 
to  carry on  assurance  business  there  and  which  have  already  been 
authorized  in  their  home  Member  State  to  seek  fresh 
authorization;  whereas  Directives  79/267/EEC  and  90/619/EEC 
should  therefore  be  amended  along  those  lines; 
( 1)  OJ  No  L  63  13.  3.1979,  p.  1.  Directive  as  last  i:im~nd('<i  by  r.tw  So·c•llotl 
Directive  (90/619/EEC)  (OJ  No  L  330,  29. 11. 1<J90,  p.  ':JOJ. 
(2)  OJ  No  L  374,  31.12.1991.,  p.  7. -~-
:n  :;wh-e.r.~:as  ·:tile  c-oinpe;~~nt :au:t:tu:u·.i:t.i.-e.S  .-of  h-ome  Member  ·stat-es  will 
'h-e-nc-e-f.o,r-til  be -r-:e$-po·n s i b l ~ for -tnon i t:or i n g  the  t  i nan cia l  he a l t·h  0  t 
.·as~ura:nc-e ,jJnder.tak1ngs:,  --i11ctuding  :thei.-r  s-t-ate -oi  -solvency.,  ·the 
.  .  .  .  - . 
.  :establ-ishment  of  adequa.t.e  "technical  provisions  and  t·he  covering 
-of  .tho.s.e .pr.ovi-sions  -by  -matching  assets; 
8)  ~he·r.E~as !the .:per'forrnance  of  .t-he  -operations  referred  to  1n 
..Ar1:-ic•.l-e  1 <2>-<c>  of  Oi~ec~ive 79/267/EEC  cannot  under  any 
-c;if'.c.ums;t,ances ··.af.fect  ·the  ~.pow.e-r.s  -conferr-ed  on  ·the  r.espect i ve 
,authori·t-i:e-s  wi:th  reg.ar.d  :to. the ent·ities holding  the  assets  .with 
.~h-icn-:that .provision  .is  concer-ned;  .. 
·9)  ·.Whe-r.eas  oer:tain :pr.ovisions  ot  t·his  Direc-tive -define  minimum 
standar.ds; '·Whereas  a  home ·Member  Sta-te .may  la-y  down  stricter 
ru-les  for  a_ssurance  undertakings  authorized -by  its  own. competent 
:aut:hori  ~  :i·es; 
10)  Whereas.  ~he  competen~ authorities  of .the  Member. States  must  hav~ 
at  the:i•r  d.ispo-sal  such  means  of  supervision as. are  necessitry  •to 
ensure -the·:o:rderly  pursu-it  of  business .by  assurance  undertakings 
throughout  ~he  Community  whether  ca~ried on  under  the  right  o1 
e s t a·b l i s  h men t  · o r  t he  f reed  om  t o  .. p r o v i de  s e r v i c e s ;  .w he r e a s ,  i n 
particular,  they  must  be  able  to  introduce  appropriate 
safeguards  or  impose  sanctions  aimed  at  preventing 
ir~egularities and  infringements  of  the  provisions  on  assurance 
supervision; 
-------------------------------.....  ·- .. - !J-
11)  Whereas  the  provisions  on  transfers  of  portfolios  must  be 
adapt~d to  bring  them  into  line  with  the  single  legal 
:~u~~~~~~~fi~~  iystem~int~od~~~d  by~fh~~'Difective; 
'' 
12>  Whereas  provision  should  be  made  for  the  specialization  rul~ 
laid  down  by  Directive  79/267/EEC  to  be  relaxed  so  that  those 
Member  States  which  s~  wish  ar~.able  to  grant  the  ~arne 
undertaking  authorizations  fa~  the  cla~ses  referred  to  1n  the 
Annex  to  Directive  79/267/EEC  and  the  insurance  business  com1nu 
under  classes  1  and  2  in  the  Annex  to  Directive  73/239/ffC 
{ 1 ) 
whereas  that  possibility  may,  however,  be  subject  to  certa1n 
conditions  as  regards  compliance  with  accounting  rules  and  rule~ 
on  windi':lg-up; 
13)  Whereas  it  is  necessary  from  the  point  of  view  of  the  protec~ion 
of  li~es  a~sured that  every  assurance  undertaking  should 
establish  adequate  technical  provisi·ons;  whereas  the  calculatio~ 
. ,·· 
of  such  provisions  is  based  for  the  most  part  on  actuarial 
principles;  whereas  those  pri'nc.ipl~S  should  be  co-ordina-ted' 10 
order  to  facilitate  mutual  recognition  of  the  prudential  rule~ 
appl~~able in  the  various  Membei  States; 
( 1)  First  Council  Directive  (73/239/EEC)  of  24  July  1973  on  the  co-or·dJn<tlL•Jr•  ul 
laws·.  regulations  and  administrative provisions  relating  to. the  taking-up 
and  pursuit  of  the  business  of direct  insurance  other  than  life assuranc(· 
(OJ  No  L  228  16.8.1973  p.  3).  Directive  as  last  amended  by 
Directive  90/618/EEC  (OJ  No  L  330,  29.11.1990.  p.  44). _/lo_ 
Vt'F· W·he,'re::a-s:  i··t:.  i·.si>  de:s ir:ab.i..e.',  .. _ in~ t:tre.:•  i.  n·te~es.ts  oi . pr.-ude.nce,  to 
e:.s.ta.btd·s•h:- a~ m.i;ni·mum  o.:f':  C'O-;-o:r.di-nat·ion-; of  ru.le.s,  L.i mi·t i ng  the  rn t  P. 
o:f<'  i:nt'.e.re:sx•  us·.ed·  i·n  c:a:.Lcu.t·a;tj:ng~ the:  t.echni ca,l_ pr;O_v:i s ions,  and 
whe.reas:,.  for.· t:he·.  purp.ose·-s  of:  su.ch  lim:itat.ion,  since- existing 
me:t:hods:- a-.r-e•  a.L:L  e.qua.LLy'  correct·,  prudent.i a l-_  and  equivalent,  it 
seems.- appr-opr·iate  to  leave  Member.  States  a  free  choice  as  to.  the 
me~bod tG  bee used; 
15.,)  W.he·-r.eas;  ttre.  r.ule~- governing, t:h-e.  s-pr.ead;,  l·oca l i·Za-t-ion  and 
ma.t•·c:h-ing:  o.f  the  asse:ts  used·. bo. c.ov.er  technical  provisions  must· 
be:·  co-or•di-na·t·e-d  in o.r.der.- t:o  f-a-cilitat-e· the  mutual  r-ecognition  of 
Mem'ber·- St.a·t.es'  rules_;- whe·re.as,  tha.t  co-ordinat·ion  must  take 
accoun-t- o'.f  t•he- mea·-sure:s.  on  t·he  Liberalization. of  capital 
mo.vements- p:rov-ided· f.or.•  in  Cot~nc:i l  D'-ir-ect·ive  88/'361:/EEC  ot 
24~ June~ 1'98.8:  f'Or  tne:  i·mpt.ementat.ion·  of~  Arti•cl.e  67  of'  the 
.  ('1:.)•  .  .  . 
T:rc-e:a:t'Y•  - an·d,  t:he  p.r-o·gre·s-s  ma:de  by  the- Comm-uni.t;y  tow.ards. 
16)  Wherea;5,  ti·owe:ver,  the·  hom·e  Me.mber  State  may.  not.  requ1 re 
assurance· undert·akings·.  t·o·  'invest  the· asse·ts  covering  their 
techn'i·cal·  pr.ovi·si-ons  i·n  particular  categori-es- -of  assets,  as  such 
a  requi-r-e'fll·e·ne  wou_td  be  incompatibLe  with  the  measures  on  the 
liberaliza·t:i·o·n  of·  capital  movements  provided  for  in 
0 i recti ve  88136.1/ E E  C; 
(1)  OJ  No  L  178  8.7. 1988,  p.  5. 17)  Whereas,  pending  the  adoption  of  a  Directive  on  investment 
services  harmonizing  inter alia  the  definition  of  the  concept  6f 
a  regulated  m·arket,  .. for  the  purposes  of.this  Di:rective  and 
without  prejudice  to  such  future  harmonization  that  concept  muct 
be  defined  provisionally,  to"be  replaced  by.the  definition 
harmonized  at  Community  level~  which  will  give  the  home  Member 
State  of  the  market  the  responsibilities  for  these  matters  whicl• 
this  Directive  transitionally  gives  to  the  assurance 
undertaking's  home  Member  State; 
18)  Whereas  the  list  of  items  of  which  the  solvency  margin  required 
by  Directive  79/267/EEC  may  be  made  up  must  be  supplemented  to 
take  account  of  new  financial  instrumenis  and  of  th~ facilities 
granted  to  other  financial  institutions  for  the  constitution ot 
their  own  funds; 
19)  Whereas  the  harmonization  of  assurance  contract  law  is  not  ~ 
prior  condition  for  the  achievement  of  the  inte~nal  mark~t  lo 
assurance;  whereas,  therefore,· the  opport~nity afforded  to  the 
Member  States  of  imposing  the  application  of  their  law· to 
assurance  contracts  covering  commitments  within  their 
territori~s is  likely  to  pro~ide adequate  safeguards  for 
policy-holders; 
20)  Whereas  within  the  framework  of  an  internal  market  it  is  in  th~ 
policy-holder's  interest  that  he  should  have  access  to  the 
widest  possible  range  of  assurance  products  available  in  the 
Community  so  that  he  can  choose :Me.m:be;r- S•.ta-t;e;  of  t'he,  Ci>mm-ht•ment·  t~o. ·e .  .n-s.u-r,e  t·ha.t  t•here  is· 110 I hi nq 
t"..O:•  'J)'r'eV.e'fltt·  t·he  in<ar·k·e"til0"1}:'  1-l•ic·t'hin.  i•'t'S  t·e~-r i  teary.  o t  a  I I  llw 
a.<S·s;uc-anae·  p-rodu<:·ts.  o.ft·ered  t•o-r  s·a:l•e  i:'n  the  <:ommuni ty  a~  long  a~ 
't'"hey  d.o  no't·  conflict  wi·t·h  t-he·  teg·a:l  pl"'ovisions  protecting  tht=-
ge·neral  goo{j:  in  t•o-r.ce  in  the  Member  St.ate  of  the  commitment  and 
i·-n:s'O,f·a-r  as.  t·he·genera:l  g-ood·  is  not·  soafeguarded  by  the  rule~  ol 
the·  ho.me  Member  Sta•.te,  provided  th"iit  suc.h  provi·sion~  must  bP 
app.ol:d-e-d;  w.ithout  discri·m·i·natio-n  to  a-ll  unde-rtakings  opera.ting  1n 
tiha:t  Ht:!.mbe-r  Stat:e- and.  be•  obje-cti·ve-ly  hece-s·sary.  and  in  pr-oport1on 
to  the  obJective  pu.f!sue-d:; 
2.1')  Whe·re·as  the  Member  Sta-tes  must  be  able  to  ensure  that  the 
a:s.su~a;nce· p·roducts  and  contr-act  do-cumen-ts  use-d,  under  the  right 
o:f:  e·stab:Lishmeo.t  OJ"  t.he·  freedom  to.  pr,ov·id-e  servi-ces.,  to  cover 
c·omm.it'ments  w1i·th.in  _t?he·i·r.  terri-to.ri.es  c.omp-ly.  wit.h  such  specit·i·t: 
l:.eg;a-.l  pr.ovis.:i1ons.  p.r.otecting.  ~he  gener·al  good  as  are  applicable;  .  .  .  .  .  .  . .  . 
wher.e·a•s.  the  systems: ot  s:upervi sion. to  be  employed: must  meet  the 
requi•remen•ts•  o·.f  an  i:nt.er·na-l  mark-et:  b.ut  their.  employment  may  not 
.  .  ·. 
con.s.ti-t:u:te  a,  p.rior  c.ond;i-tion  for  ca-rryi:ng  on  a.ss.ura.nce·  business; 
wher.e•as;,,  tr.om  this  sta,nd:p.o.in-t,  systems  fo.r  the  prio.r.  approva.l.  ot 
policy  con.diti,ons  do·  no.·t  appear  to  be  j.usti.fied;  whereas  it  1s 
therefore  necessary  to  provide  tor  other  systems  better  suit~d 
to  th~  requi·rements  of  an  internal  market  which  enable  every 
Member  Sta.te  to  guara.n.tee  policy-holders  adequate  protection; 22)  Whereas,  for  the  purposes  of  implementing  actuarial  principles 
in  conformity  with  this  Directive,  the  home  Member  State  may 
nevertheless  ~equire'  ~ysteniatic  notification  of  the  t·;e'chniccd 
bases  used  for  calculating  scales  of  premiums  and  tcchn1cal 
provisions,  with  su~h notification  of  technical  bases  excluding 
notification  of  the  general  and  special  pol~cy  conditi~ns  and 
the  undertaking's  com~ercial  rates; 
23)  Whereas  in  a  single  assurance  market  the  consumer  will  have  a 
wider  and  more  varied  choice  of  contracts;  whereas,  if  he  is  to 
profit  fully  from  this  diversity  and  from  increased  competition, 
he  must  be  provided ,with  whatever  information  1s  necessary  to 
enable  him  to  choose  the  contract  best  suited  to  his  need~; 
whereas  this  information  requirement  is  all  the  more  important 
as  the  duration  of  commitments  can  be  very  long;  whereas  the 
minimum  provisions  must  therefore  be  co-ordinated  in  ~rd~r  for 
'  .. 
the  consumer  to  receive  clear  and  a~curate  inf~rmati~n on  the 
essential  characteristics  of  the  products  proposed  to  him  a~ 
well  as  the  particulars  of  th~ bodies  to  ~hich  ~ny  ~omplaints at 
policy-holders,  assured  persons  or  beneficiaries  of  contracts 
may  be  addressed; 
24)  Whereas  publicity  for  assurance  products  is  an  essential  means 
of  enabling  assurance  business  to  be  carried  on  effectively 
within  the  Community;  whereas  it  is  necessa~y  to  leave  open  to 
assurance  undertakings  the  use  of  all  normal  means  of 
.advertising  in  the  Member  State  of  the  branch  or  of  prov1~1on  o1 services;  wher:~.as  ..  Member  Stat«:~.s  may.  never_theless  require 
compliance  with  their  national  rules  on  the  form  and  content  of 
advertising,  whether  laid  down  pursuant  to  Community  legislation 
. ; .. 
on  adverti·sing  or  adopted  by  Member  States  for  reasons  of  the 
general  good; 
25>  Whereas,  within  the  framework  of  the  internal  market,  no  Member 
State  may  continue  tQ  prohibit  the  simultaneous  carrying  on  of 
assurance  business  within  its  territory  under  the. right  of 
'  . 
establish~ent  and  the  freedom  to  provide  services;  whereas  the 
option  granted  t~  Member  States  in  this  connection  by 
Directive  90/619/EEC  should  therefore  be  abolished; 
26)  Whereas  provision  should  be  made  for  a  system  of  penalties  to  be 
imposed  when,  in  the  Member  State  in  which  the  commitment  is 
entered  into,  an  assurance  undertaking  do~s  not  comp~y with 
those  provis~ons protecting  \he  general  good  that  are  applicable 
to  it; 
27)  Whereas  some  Member  States  do  not  subject  assurance  transactions 
to  any  form  of  indirect  taxation,  while  the  majority  apply 
special  taxes  and other  form~  of  contribution;  whereas  the 
structures  and  rates  of  such  taxes  and  crintributions  vary 
considerably  between  the  Member  States  in  which  they  are 
applied;  whereas  it  is  desirable  ~o prevent  existing 
differences'  leading  to  distortions  of  competition  in  assurance 
services  between  Member  States;  whereas,  pending  subsequent 
harmonization,  application  of  the  tax  syste~s  and  other  forms  ol 
contribution  provided  for  by  the  Member  States  in  which commitments  entered  int~ are  likely  to  remedy  that  problem  and 
it  is  for  the  Member  Sta~es  to  make  arrangements  to  ensure  that 
such  ta~es  and  contributio~s are  ~oll~cted~ 
28)  Whereas,  it  is  important  to  introduc·e  Community  c6-ordinntion 
on  the  winding-up  of  assurance  undertakings;  wherea!:  it  •.. 
henceforth  essential _fo  provide,  in  the  event  of  the  winding-up 
of  an  assurance  undertaking,  that  the  system  ot  protection  1n 
place  in  each  Member  State  must  guarantee  equality  of  treatment 
for  all  assurance  creditors,  irrespective  of  nationality  and  o1 
the  method  of  entering  into  the  commitment; 
29)  Whereas  technical  adjustments  to  the  detailed  rules  laid  down  in 
this  Directive  may  be  necessary  from  time  to  time  to  take 
account  of  the  future  development  of  the  assurance  industry; 
whereas  the  Commission  will  make  such  adjustments  as  and  when 
necessary,  after  consulting  the  Ins~rance Committee  set  up  by 
( 1 )  '.'  ·_,  ·: 
Directive  91/675/EEC  .  ,  in  the  exercise  of  the  implementing 
powers  conferred  on  it  by  the  Treaty; 
30>  Whereas  it  is  necessary  to  adopt  specif_ic  provisions_ intended  to 
ensure  smooth  transition  from  ~he  legal  arrarigements  in 
existence  when  this  Directive  becomes  applicable  to  those  that 
it  introduces;  whereas  care  should  be  taken  in  such  provisions 
not  to  place  an  additional  workload  on  Member  States'  competent 
authorities; 
( 1)  OJ  No  L  374  31.12.1991,  p.  32. 31 
;,  ... 
31>  Whereas, -under  Ar.ticle._8c  ~f.  the~Treaty,;.,account  should  be  taken 
of  the  extent  of  the  effort  which  must  be  made  by  certain 
economies  at  different  ~tages of  developme~t;  whe~eas,  ..  .  ·  .. ·  .:  .  "  .  .  . 
therefore,  transitional  arrangements  sh~uld be  adopted  for  the  .  .  .  ...  .. 
gradual  appli~ation of  this  birective  by  certain  Member  States, 
HAS  ADOPTED  THIS  DIRECTIVE: 
TITLE  I 
DEFINITIONS  AND  SCOPE. 
A  rt.i c l e  1 
for  the  purposes  of· this  ~irective: 
<a>  "assurance  undertaking"  shall  mean  an  undertaking  whi<;h  ha-; 
r e c e i v e d  of t ·1 c 1 a l  aut h or  i z at i on  i n  accord  an  c c  w  i t h  A  r 1 i  <:  l •'  t,  c  • t 
D i r e '(: t  i v e  7 9/  2 6 7 IE E C; ·  ·'·-/  :~ · '  ' 
<b)  "brahc h"  shall · me·an  an  a gene  y  or  branch  of  an  as su ranee 
undertaking,  having  regard  to  Article  3  of  Directive  90/619/EfC; 
<c>  "commitment" shall  mean  a  co'"mitment  represented  by  one  oi  the 
kinds  of  insurance  or  operations  referred  to  in  Article  1  ot 
Directive  79/267/EEC; 
<  d )  " home  Me m  be r  S t a t e"  s h a l l  me an  t he  Me m  be r  S t a t e  1 n  w h i c h  t h t· 
head  of f  i c e  of  t he  assurance  under t a k i n g  cover i n g  t he  corn m  1  r 111 t· 1o  t 
is  situated; (e)  "Member  Stat.e  of  the b_r.anch."  sha_.l.L.mean  'the  Member  State  in 
which  the  branch  covering  the  commitment 
. r':;'  .•.  .  I·.·· 
is  situated;  ::  ...  ;  ..  -~· . 
(f)  ''Member  State  of  the  provision  of  services"  shall  mean  the 
Member  State  of  the  commitment,  as  defined  in  Article  2<e>  of 
Directive  90/619/EEc;  if  the  commitment  is  covered  by  an 
assurance  undertaking  or  a  branch  situated  in  another  Member 
State; 
(g)  "control"  shall  mean  the  relationship  between  a  parent 
undertaking  and  a  subsidiary,  as  defined  in  Article  1  of 
D  i r e c t i v e  8 3 I 3 4 9/ E  E  C  <  1 ) ,  or  a  s i m  i l a r  r e l a t i on s h i p  b  ~  1 w (' t• ''  "''Y 
natural  or  legal  person  and .an  undertakirig; 
<h>  "quallfy,ing  holding"  snall  mean.a  direct  or  indirect  holding  1n 
an  u~dertaking which  represents  10%  or  more  of  the  c~pital  or  ot 
the  voting  rights  or  which  makes  it. possible  to-exercise.<:t 
significan~  influence  over  th~ management  of  .~he  undertaking  10 
which  a  holdif!g  subsists  .. 
For  the  purposes  of  this  definition,  in  the  context  of 
Articles  7  and  14  and  of  the  other  levels  of  holding  referred  t  0 
i n  Article  14,  the  votil"!g  rights  referred  to  i n  Article  7  .01 
Directive  88/627/EEC 
(2) 
shall  be  taken  into  consideration; 
< i )  " p a r e n t  u n d e r t a k i n g "  s h a l l  me a n  a  p a r e n t  u n d e r t a k i n g  a s  d c t 1 tH.' d 
in  Articles  1  and  2  of  Directive  83/349/EEC; 
( 1 l  Seventh  Council  Directive  (83/349/EEC)  of  13  June  1'JllJ  bas<'d  tHr 
Article  54(3)(g)  of  the  Treaty  on  consolidated  accounts 
<OJ  No  L  19:\.  18.7.1983.  p.  1).  Dirt'ctivc·  as  last  ;Jmt"rt<k<l.l>y 
Directive  90/60~/EEC  (O.J  No  L  317.  16. 11. 1'J'JO,  P- (,0). 
(2)  Council  Ou·ective  (88/627/EECl  of  12  Oecemller·  l<.Jilll  011  Uw  lufor·m;II  1<•11  ,,,  ,,. 
pub I  i. s hP.rl  when  a  major·  hu I d J ne  j  n  a  I 1st  r~d  company  1  s  ;rcq11 11·r·d 
or disposed  of  (OJ  L  348  17. 12.88,  p.  62}. 
----------------------·---··  .. -·-· _1$_ 
(jl ",·s-ubsi•char·y'' ·s·hall  mean.-"a  subsi·dia·r')C·"un<i·e·r'taking  as  define:d  in· 
Arti.c-:Les  1  .and  2  o.f  Dire-ctive  83/349/EEC;  an·y  subsid·i ary  of  a  - ( 
S.ub·Sl·d·i.a·ry  und-erfa·king  sha<l.l:  .:aL~:o ·be  r-e.gar·ded  ·as  a subsidiar-y  o1 
th.e  unde·rt.aking  which  is  those  undertakin9s'  ultimate  parent 
1a1 od-e r t a k i ng ; 
(k)  "regula·ted  market"  shall  mean  a  financial  market  regarded  by  etr• 
undertaking's  home  Member  State  as  a  regulated  market  pending 
the  adoption o-f  a  defi-nition  in  a  Directive  on  investment 
s~rvices  and  c~aracterized by: 
- regular operation,  and 
the  fa<:t  that  regulations  issu-ed  or  approved  by ·the 
appro.priat-e -au.thorities  <lefine  the  c'onditions  fo·r  the 
op-era-tion  of  the  m-arket,  the  conditions  for  access  to  the 
market  and,  ~here Council  Directive·79/279/EEC  of  S  March  1979 
co-ordinating  the  conditions  for 'th~  admi~sion 6f  securities 
to official  stock-exchange  listing  ( 1 )  applies,  the  conditioni 
for  admission  to  Usti~g {n;posed  in.t·hat  Dir-~ctive or,  where 
that  Directive  does  not  apply,  t~e  conditions  to  be  satisfied 
by  a  financial  instrument  in  order  to  be  effectively  dealt  in 
on  the  market. 
For  the  purposes  of  this  Directive,  a  regulated  ma~ket  may  .be 
situated  in  a  Member  State  or  in  a  third  country.  In  the  latter 
event,  the  market  must  be  recognized  by  the  undertaking's  ~orne 
Member  State  and  meet  comparable  requirements.  Any  financial 
instruments  dealt  in  must  be  of  a  quality  comp~rable  to.  th~1  of 
the  instruments  dealt  in  on  the  regulated  market  or  markets  o1. 
the  Member  State  in  question; 
( 1}  OJ  No  L 66,  13.3.1979,  p.  21.  Directive  as  last  amended  by 
Directive  82/148/EEC  (OJ  No  L 62,  5.3.1982,  p.  22). <L>  "competent  authorities"  shall  mean  the  nationa.l  authorities 
which  are  empowered  by  law  or  regulation  to  supervise  as~urance 
undertakings.·· 
., 
Article  2 
1.  This  Directive  shall  apply  to  the  commitments  and  undertakingz 
referred  to  in  Article  1  of  Directive  79/267/EEC. 
2.  In  Ar~icle 1(2)  of  Directive  79/267/EEC  the  words  "and  are 
authorized  in  the  country  concerned''  shall  be  deleted. 
3.  This  Directive  shall  apply  neither  to  classes  of  insurance  or 
operations  nor  to  undertakings  or  institutions  to  which 
Directive  79/267/EEC  does  not  apply,  nor  shall  it  apply  to  the 
bodies  referred  to  in  Article  4  of  that  Directive. 
TITLE  II 
THE  TAKING-UP  OF  THE  BUSINESS  OF  LIFE  ASSURANCE 
Article  3 
Article  6  of  Directive  79/267/EEC  shall  be  replaced  by  the 
following: 
"Article  6 
The  taking-up  of  the  activities  covered  by  this  Directive  shall  be 
subject  to  prior official  authorization. 
-----------------·-··  ------ .. _.<,o_ 
Such :-aut:hori-z:at:ion  ·s'haFl !b"e  :s.ou~h't  ~fro·m 'the  :au·thorfti-es  t>'f_  the··:h·ome 
Member  'St:·a"t:·.e  'bY: 
<a>  any  undert:aki·ng  -which  e·-st:a·bli·s·hes  its head  office  in  the-
t:errit:ory  of  that:  S.tate; 
(b)  ~ny undert:aki·ng  ~hi~h,  having  received  the  authorizatioh 
requi.red  in  the  iir-st:  $Ubp·ar·agr-aph.,  eiCtends  its business  to ·an 
·e.flt:ire  ct.ass  or  1:0  other ··ct-asses." 
Article  4 
Article  7  of  Direct:iv~  79/267/EEC  shall  be  repl~c~d by  the 
following: 
"Article  7 
1.  Authorization  shall  ~e valid  for  the  ~htire  Com~unity.  It 
shall  permit  an  undertaking _to~carry  on  business  ther~~  under 
either  the  right  of  establishment  or  freedom  to  provide  services·. 
2.  Authorization  shall  be  granted  for  a  particular  class  of 
assurance  as  listed  in  the  Annex.  It  shall  cover  the  entire  cla~s. 
unless  the  applicant  wishes  to  cover  only  some  of  the  risks 
pertaining  to  that  class. 
The  competent  authorities  may  restrict  authorization  requested  for 
one  of  the  classes  to  the  operations  set  out  in  the  scheme  of 
operations  referred  to  in  Article  9. 
Each  Member  State  may  grant  authorization  for  two  or  more  of  the 
classes,  where  its  national  ·laws  permit  such  classes  to  be  carried 
on  simultaneously.". 
-------;--------------·-------·"' _-l'-1_ 
Article  5 
A~ticle 8  of  Directiv~  79/26iiE~C  s~~ll  be  replaced  by  the 
iollowing.: 
:  ,  ~ ..  -~ 
"Article  8 
1.  The  home  Member  State  shall  require  every  assurance  undertaking 
for  which  authorization  is  sought  to: 
(a)  adopt  one  of  the  following  forms: 
- in  the  case  of  the  Kingdom  of  Belgium:  "societe 
anonyme/naamloze  vennootschap",  "societe  en  commandite  par 
actions/commanditaire  ven~'ootschap op  aandelen",  "association 
d'a~surance mutuelle/onderlinge  ve~zekerings~ere~iging'', 
"societe  cooperative/co()peratieve. vennootschap"; 
- in  the  case  of  the  Kingdom  of  Denmark:  "aktieselskaber", 
"gensidige  selskaber",  "pensionskasser  omfattet  at  lov  om 
forsikringsvirksomhed  <tvcerg3ende  ,:iens1onskasser)"; 
- 1n  the  case  of  the  Federal  Republic  of  Germany: 
"Aktiengesellschaft",  "Versicherungsverein  auf 
Gegenseitigkeit",  "()ffentlich-rechtliches_ 
Wettbewerbsversicherungsunternehmen"; 
- 1n  the  case  of  the  French  Republic:  "societe  anonyme", 
"societe  d'assurance  mutuelle",  "institution  de  prevoyance 
regie  par  le  code  de  la  securite  sociale",  "institution  de 
prevoyance  regie  par  le  code  rural"  and  "mutuelles  regies  p;:,r 
le  code  de  La  mutualite"; in  the  case  of  Irelan~:  incorporated  companies  limited  by 
shares  or  by  guarantee  or  unlimiied,  societies  registered under 
th~ Industrial  and  Provident  Societies  Acts.and  societies 
registered  under  the  friendly Societies  Acts; 
-in the  case  of  the  It'alian  Republic:  "societil  per  azioni", 
"societil  ..  cooperativa",  "mutua  di  assicurazi.one"; 
- i n  t he  c a s e  of  t he  G  rand  Duchy, of  luxembou-rg :  " soc i e t e 
anonyme",  "societe  en  commandite  par  actions",  "association 
d'assurances  mutuelles",  "societe  cooperative"; 
- in  the  case  of  the  Kingdom  of  the  Netherlands:  "naamloZ:e 
vennootschap",  "onderlinge  waarborgmaatschappij"; 
- in  the  case·of  the  United  Kingdom:  incorporated  companies 
limited  bi shares  or  bj  guar~ntee or  unlimited,  societies 
registered  under  the  Industrial  and  Provident  Societies  Acts, 
societies  registered  or  incorporated  under  the  Friendly 
Societies  Acts,  the  association  of  underwri~ers  known  as 
lloyd's;' 
- in  the  case  of  the  Hellenic  Republic . 
.  i·avwvu~'l  ETaapia"; 
- in  the  case  of  the  Kingdom  of  Spain:  "sociedad  an6nima", 
"sociedad  mutua",  "sociedad  cooperativa"; 
- in  the  case  of  the  Portuguese  Republic:  "sociedade  an6nima", 
"mutua  de  seguros". - .t3-
An  assurance  undertaking  may  also  adopt  the  form  of  a  European 
company  when  that  has  been  established. 
Furthermore,  Member  States  may,  wh·ere  appropr.·iate,· set  up 
undertakings  in  any  public-law  form  provided  that  such  bodies  have 
as  their  object  insurance  operations  under  conditions  equiv~lent  to 
those  under  which  privat~~law undertakings  operate; 
(b)  limit  its objects  to·the  business  provided  for  in  this  ~irective 
and  operations  directly  arising  therefrom,  to  the  exclusion  of 
all  other  commercial  bu~iness~ 
(c)  submit  a  schem~ of  operations  in  accotdance  with  Article  9; 
(d)  possess  the  minimum  g~arantee fund  prGvided  for  in 
Article  20<2>; 
(e)  be  effectively  run  by  persons  Gf  good  repute  with  appropriate 
professional  qualifications  or·experience. 
2.  An  undertaking  seeking  authorization  to  extend  its  business  to 
other  classes  or  to  extend  an  authorization  covering  only  some  of 
the  risks  pertaining  to  one  class  shall  be  required  to  s~bmit  a 
scheme  of  operations  in  accordance  with  Article  9. 
It  shall,  furthermore,  be  required  to  show  proof  that  it  possesse$· 
the  solvency  margin  provided  for  in  Article  19  and  the  guarantee, 
fund  referred  to  in  Article  20(1)  and  <2>. (4) 
3.  Member  Stat~s shalt  n~t  adopt  provisions requiring  the prior 
approvator  systematic  notification  of  general  and  special  pot-icy 
conditi()ns~  of  scal~s of  premiums,  of  the  t~chnical  b~ses~·used  in 
particular  for  calculating  scale~ of  premiums  and  technical 
provisions  or  of  forms  and  other  printed  documents  which  an 
assurance  undertaking  intends  to  use  in  its dealings  with 
policy-holders. 
Notwithstanding  the  first  subparagraph,  for. the  sole  purpose  of 
verifying  compliance  with  national  prcivisions  concerning  actuarial 
principles,  the  home  Member  State.may  require  systematic 
notification  of  the  technical  bases  used  for  calculating  scales  of 
premiums  and  technical  pro~isio~s,  without  that  r~qui~ement 
constituting  a  prior  condition  for  an  undertaking  to  carry  on  its 
business. 
Nothing  in  this  Directive  shall  prevent  Member  States  fro~ 
maintaining  in  force  or  introduci~g  laws,  regulations  or 
administra~ive provisions  requiring  ·a~pr~val  of  ~he memorandum  and-
articles  of  .~ssociation and_the  communication  of  any  othe~_documents 
necessary  for  the  normal  exercise  of· supervision.  .  . 
Not  later  than  five  years  aftei  the  date  of  entry  into  force 
mentioned  in  the  first  subparagraph  of  "Article  51(1)  of 
Directive  92/  /EEC  (+},  the  Commission  shall  submit  a  repoft  to 
the  Council  on  the  implementation  of  this  paragraph. 
4.  The  abovementioned  provisions  may  not  require  that  any 
application  for  authorization  be  considered'  in'  the  light  of  the 
economic  requirem~nts  of  the  market. 
(+}  OJ  No  L 
-----------------------------------········  ·---Article  6 
Article  9  of  Directive  79/267/EEC  shall  be  replaced  by  the 
following:. 
"Article  9 
The  scheme  of  operations  referred  to  in  Article  8(1)(c)  and  <2> 
shall  include  particulars  or  proof  concerning: 
(a)  the  nature  of  the  commitments  which  the  undertaking  proposes  to 
cover;. 
(b)  the  gui~ing principles  as  to  reassurance; 
(c)  the  items  constituting  the  minimum  guarantee  fund; 
(d)  estimates  relating .to  the  costs  of  setting  up  the  administrative 
services  and  the  organization  for  securing  business  and  the 
finan~ial  resources  intended  to  meet  those  costs; 
in  addition,  for  the  first  three  financial  years: 
(e)  a  plan  setting  out  detailed  estimates  of  1ncome  and  expenditure 
in  respect  of  direct  business,  reassurance  acceptances  and 
reassurance  cess1ons; 
(f)  a  forecast  balance  sheet; 
(g)  estimates  relat.ing  to  the  financial  resources  intended  to  cover 
underwriting  liabilities  and  the  solvency  margin.". - 2-b-
.Article  7 
The  competent  authorities of  the  home  Member  Sta~e  sha~t  not  grant 
an  unde~taking author12at1on  to  take  up  the  bus;ness  ot  assurance 
before  they  have  been  ~nformed of  th~  identjties  of  the  shareholders 
or  member~J direct  or  ~odirect,  ~hether natural  or  tegat  person~, 
~ho have  quatitying  hot.dings  1n  that  undertaking  and  of  the  iHnotrn.t:. 
of  those  holdings. 
The  same  authorities  shatt  refuse  author~zat1on 1t,  taking  into 
account  the  need  to ensure  the  sound  and  prudent  management  of  an 
assurance  undertaking,  they  are  not  satisf~ed as  to  tbe 
qual~fications.of  the  shareholders  or members. 
TIH.f  II! 
HARMONIZAT!~N Of  CONOITlONS  GOVERNING  PURSUIT  Df  BUSINfS~ 
CHAPTER  1 
Article  8 
Art.icle  ~5  of  Oirec~ive 79/267/EfC  shall  be  ~eptaced by  the 
following: 
"Article  15 
1.  The  financiai.  superv1s1on  of  an  assurance  undertaking,  1r1cludlrllJ 
that  of  the  business  it  carries  on  either  through  branches  or  unrler 
the  freedom  to  provide  serv1ces,  shall  be  the  sole  respon~1bil 1ty  ul 
the  home  Member  State.  I f  t h e  c o m  p e t e n t  a u t h o r i  t  i e s  o f  t h e  M  ..  111 I'  1· r 
State  of  the  commitment  have  reason  to  consider  that  the  act1v1t1~s 
of  an  assurance  undertaking  might  affect  its  financial  soundness, -VI-
they  shall  inform  the  competent  authorities  of  the  undertaking·~ 
home  Member  State.  The  latter authorities  shall  determine  whether 
the  undertaking  is  complyfng  ... with  the  prudential  principles  Laid 
down  in  this  Directive. 
2.  That  financial  supervision  shall  include  verification,  with 
respect  to  the  assurance.undertaking's  entire  business,  at  its  state 
of  solvency,  the  establishment  of  technical  provisions,  including 
mathematical  provisions,  and  of  the  assets  covering  them,  in 
accordance  with  the  rules  laid  down  or  practices  followed  1n  the 
home  Member  State  pursuant  to  the  provisions  adopted  at  Community 
level. 
3.  The  competent  authorities  of  the  home  Member  State  shall  requ1re 
every  assurance  undertaking  to  have  sound  administrative  and 
accounting  procedures  and  adequate  internal  control  mechanisms.". 
Article  9 
Article  16  of  Directive  79/267/EEC  shall  be  replaced  by  the 
following: 
"Article  16 
The  Member  State  of  the  branch  shall  provide  that,  where  an 
assurance  undertaking  authorized  in  another  Member  State  carries  on 
business  through  a  branch,  the  competent  authorities  of  the  home 
Member  State  may,  after  having  first  informed  the  ~ompetent 
authorities  of  the  Member  State  of  the  branch,  carry  out  themselves, 
or  through  the  intermediary  of  persons  they  appoint  for  that 
purpose,  on-the-spot  verification  of  the  information  necessary  to 
ensure  the  financial  supervision  of 
authorities  of  the  Member  State  of 
that  verification.". 
the  undertaking.  The 
t  h e  b r a n c h  m a y  p c.  r·  t  i  c i p a t e  1n Artic~e 10 
Article  23(2)  and  <3>  of  Directive  79/267/EEC  shall  be  replaced  by 
the  following: 
''2.  Member  States  shall  requ1re  assurance  undertakings  with  head 
offices  within  their  territories  to  render  periodically  the  returns, 
together  with  statistical  documents,  which  are  necessary  for  the 
purposes  of  supervision.  The  competent  authorities  shall  provide 
each  other  with  any  documents  and  information  that  are  useful  for 
the  purposes  of  supervision. 
3.  Every  Member  State  shall  take  all  steps  necessary  to  ensure  that 
.  . 
the  competent  authorities  have  the  powers  and  means  necessary  for 
the  s~per~iiion 6f  the  business  of  assurance  undertakings  with  head 
offices  within  their  territories,  incl~ding business  carried  on 
outside  those  territories,  in  accordance  with  the  Council  Directives 
governing  those  activities  and  for  the  purpose  of  seeing  that  they 
are  implemented. 
These  powers  and  means  must,  in  particular,  enable  the  competent 
authorities  to: 
(a)  make  detailed  enqu1r1es  regarding  the  undertaking's  situation 
and  the  whole  of  its  business,  inter  alia  by: 
gathering  information  or  requ1r1ng  the  submission  oi  documents 
concerning  its  assurance  business; - carrying  out  on-the-spot  investigations  at  the  undertaking's 
premises; 
(b)  take  any  measures,  with  regard  to  the  undertaking,  its  directors 
o r  m  a nag  e r s  o r  t he  p e r s o n s  who  c on t r  o l  i  t  ,  t h a  t  a r e  d p p r o p r·  i d  t e 
and  necessary  to  ensure  that  that  undertaking's  business 
continues  to  comply  with  the  laws,  regulations  and 
administrative  provisjons  with  which  the  undertaking  must  comply 
in  each  Member  State  and  in  particular  with  the  scheme  of 
operations  insofar  as  it  remains  mandatory,  and  to  prevent  or 
remedy  any  irregularities  prejudicial  to  the  interests  of  the 
assured  persons; 
(c)  ensure  that  those  measures  are  carried  out,  if  need  be  by 
enforcement,  where  appropriate  through  judicial  channels. 
Member  States  may  also  make  provision  for  the  competent 
authorities  to  obtain  any  informati9n  regarding  contracts  which 
are  held  by  intermediaries.". 
Article  11 
1.  Article  6(2)  to  (7)  of  Directive  90/619/EEC  shall  be  deleted. 
2.  Under  the  conditions  laid  down  by  national  law,  each  Member 
State  shall  authorize  assurance  undertakings  with  head  offices 
within  its  territory  to  transfer  all  or  part  of  their  portfolio~  of 
contracts,  concluded  under  either  the  right  of  establishment  or  the 
freedom  to  provide  services,  to  an  accepting  office  established - Jo_ 
within  the  Communi~y,  if_ the  competen~  authori~ies of  the  home 
.  .  ' .  . .'- :  .  :  . .  .  .  :  .  ..  '..  .  ~.  :.  .  ._:  ...  ~- ,·,.·.  .  '  ~  .. 
Member  State  of  the  accepting  office  certify  that  after  taking  the 
transfer  into  account  the  latter  possesses  the  necessary  solvency 
margin. 
·3.  Where  a  branch  proposes  to  transfer  a\l  dr  part  of  its  por~folio 
of  contracts,  co~cluded under  either  the  right  of  establishment  or 
the  f reed  om  to  pro  vi de  s e r vi c e s ·':  t he  Member  S t a t e  of  the  branch 
shall  be  consulted. 
4.  In  the  circumstances  referred  to  1n  paragraphs  2  and  3,  the 
authorities  of  the  home  Member  State  of  the  transferring  undertaking 
shall. authorize  the  transfer  after  obtaining  the _agreement  of  th~ 
c~mpetent authorities  of  the  Member  States  of  the  commitment. 
5.  The  competent  authorities  of  the  Member  States  consulted  shall 
give  their  opinion  or  consent  to  the  competent  authorities  of  the 
home.Member  State  of  the  transferring  assurance  undertaking  within 
three .months  of  receiving  a  request;  the  absence  of  any  response 
within  that  period  frQm  the  authorities  consulted  shall  be 
considered  equivalent  to  a  favourable  opinion  or  tacit  consent. 
6.  A  transfer  authorized  1n  accordance  with  this  Article  shall  be 
published  as  laid  down  by  national  law  in  the  Member  Stat~  of  the 
commitment.  Such  transfers  shall  automatically  be  valid  agair~st 
policy-holders,  the  assured  persons  and  any  other  person  having 
rights  or  obligations  arising  out  of  the  contracts  transferred. 
This  provision  shall  not  affect  the  Member  States'  rights  to  give 
policy-holders  the  option  of  cancelling  contracts  w1th1n  a  tixed 
period  after  a  transfer. Article  12 
1.  Article  24  o.f.·Directive  79/267/EEC  shall  be  repla·ced  by  the 
following: 
"Article  24 
1.  If  an  undertaking  does  not  iomply  w"ith  Article-17,  the  competent 
authority  of  it~  home  Member  State  ~~Y prohibit  the  free  disposal  of 
its  assets  after  having  commuhicated  its  ihtention  to  the  competent 
authorities  of  the  Member  States  of  commitment. 
2.  For  the  purposes  of  r~stor~ng  th~ financial  situatioQ  of  an 
undertaking  the  solvency  margin  of -which  has  fallen ,below  the 
mini~um  re~uir~d under  Article  19,  ~he competent  authority  of  the 
home  Member  Sta~e  sh~ll  req~i~e that  a  plan  for .the  restoration  ot  d 
sound  financi~l position  be  submitted  for  its  approval. 
In  exceptional  circumstances,  if  the  co~petent  authority  1s  of  rhe 
opinion  that· the  fi~ancial situation  of  the  undertaking  will  further 
deteriorate,  i_t  may  also restrict  or  prohibit  the_  free  disposal  of 
the  undertaking's  assets.  It  shall  inform  the  authorities  of  other 
Member  States  within  the  ter~itori~s of  which  t~e  undertaking 
carries  on  business  of  any  measures  it  has  taken  and  the  latter 
shall,  at  the  request  of  the  fo~mer,  take  the  same  mea~ures. 
3.  If  the  solvency  margin  fails  below  the  g~arantee fund  as  defined 
1n  Article  20,  the  competent  authority  of  the  home  ~ember State 
shall  req~ire  the  undertaking  to  submit  a  short-term  finance  scheme 
for  its  approval. (51 
I.t  may  also -re.-strict  or  prohibit  the  free  disposal  of  the 
u-ndert,aking'·s ;:asset:s.  ''Jt  shaCt'"·i'nform  ftu~-auttiori'iies ~~f  other 
~~mber-~tates~within ~~e· territories  ~f  wh~ch the  und~rt~king 
carries on ~usiness accordingly  and  the  latter shall,  at  the  request 
of  the  former,  take  the  same  measures. 
4.  The ·competent :authorities  may  further  take  all-measures 
necessary "to  ·safeguard •the  int·erests  of  ·the  assured  persons  in  the 
cas~s  p~o~ided ior  in  p~rag~aph~ 1,  2  and 3. 
5.  Each  Member  State  shall  t~ke the  measures  necessary  to  be  able 
in  accordanc.e ,-with  its national  law  to  prohibit  the  free  disposal  of 
assets  ·loca-ted  within ·its  territory at  the ·request,  in ·the  cases 
provided 'fcir .. :;n ·.paragraphs  1,  2  and 3,  o'f  the  undertaking's  home 
'  Member  State_, ·-w·hi-ch  shall  designate ·the  assets  to  be  covered  by  s-uch 
measures.··. 
'A r t  i t le  ·1 3 
Art i c l e  e  6  o i  D i r e c·t i v e  -7 9/  2 6 7 /'E E C  s h a l l  be  rep l a c e d  by  t he 
following: 
"Article 26 
1.  Authorization  grant~d  to  an  assurance  undertaking  by  the 
competent  authority of  its  home  Member  State  may  be  withdrawn  by 
that  ~uthority if  that  undertaking: 
(a) does  ~ot make  use  of  the  a~tho~ization within  twelve  mo~ths, 
expressly  renounces  it  or  ceases  to  carry  on  business  tor  more 
than  six  months,  unless  the  Member  State  concerned  has  made 
provision  for  authorization  to  lapse  in  such  cases; (b) no  Longer  fulfils  the  conditions  for  admission; 
(c)  has  been  unable,  ~-ithfn"''the'time  allowed,  to  take  the  measures 
specified  in  the  restoration  plan  or  finance  scheme  referred  to 
in  Article  24;  · 
(d)  fails  seriously  in  its obligations  under  the  regulations  to 
which  it  is  subject. 
In  the  event  of  the  withdrawal  or  lapse  of  t~e  authorization,  the 
competent  authority  of  the  home  Member  State  sha_Ll  notify  the 
competent  authorities  of  the  other  Member  States  accordingly  and 
they  shall  take  appropriate· measures  to  prevent  the  undertaking  from 
commencing  new  operations  within  their  territories,  under  either  the 
freedom  of  establishment  or  the  freedom  to  provide  services.  The 
home  Member  State's  competent  authority  shall,  in  conjunction  with 
those  authorities,  take· all  necessary  measures  to  safeguard  the 
- -
interests  of  the  assured  persons  and  shall  restrict,  in  particular, 
t he  f r e e  d i s p o s a l  o f  t he  a s s e t s  o·f  t h e  u n de r t a k i n g  1 n  a c c· o r d a  n c e 
with  Article  24<1>;  (2),  second  subparagraph,  or  (3),  second 
subparagraph. 
2.  Any  decision  to  withdraw  an  authorization  shall  be  supported  by 
prec1se  reasons  and  notified  to  the  undertaking  in  question.··. 
Article  14 
1.  Member  States  shall  requ1re  any  natural  or  Legal  person  who 
proposes  to  acquire,  directly  or  indirectly,  a  qualifying  holding  1n 
an  assurance  undertaking  first  to  ioform  the  competent  authorities 
of  the  home  Member  State,  indicating  the  s1ze  of  the  intended 
holding.  Such  a  person  must  Likewise  inform  the  competent 
authorities  of  the  home  Member  State  it  he  proposes  to  1ncrease  ltis 
-----·-----·. 
.  j qualifying  hntding  so  tha~ the  proportion-of  the  voting  righ!s  ~r of 
the  capital  held  by  him  ~auld reach  o~  exceed  20%,  33%  or  SOZ  or  so 
that  the  assurance  undertaking  would  become  his  ~ubsidiary~ 
The  competent  authorities  of  the  home  Member  State  shall  have  a 
maximum  of  three  months  from  the  date  of  the  notification  provided 
for  in  the  first  subparagraph  to  oppose  such  a  plan  if,  in  view  of 
the  need  to  ensure  sound  and  prud~nt  manageme~t  of  the  a~surance 
undertaking;  they  are  not  satisfied  ~s  to  the  qualifications  of  the 
person  referred  to  in  the  first  sub~aragraph.  If  they  do  not  oppose 
the  plan  in  question  they  may  fix  a  maximum  period  tor  its 
implementation. 
2.  Member  States  shall  require  any  natural  or  legal  person  who 
proposes  to  dispose,  directly  or  indirectly,  of  a  qualifying  holding 
.  . 
in  an  assurance  undertaking  first  to  inform  the  competent 
authorities  of  the  home  Membe~  St~te,  indicating  the.size  of ,his 
intended  holding.  Such.a  person  must  likewise  inform  the  competent 
authorities  if  he  proposes  to  reduce  his  qualifying  holding  so  that 
the  proportion  of  the  voting  rights  6r  of  the  capital  held  by  him 
wduld  fall  below  20%,  33%  or  SOZ  or  so  that  the  assurance 
undertiking  ~ould  ~ease  ~o  be  his  ~ubsidiary. 
3.  On  becoming  aware  of  them,  assurance  undertakings  shall  inform 
the  competent  authorities  of  their  home  Member  States  of  any 
acquisitions  or  disposals  of  holdings  in  their  capital  thdt  Cduse 
holdings  to  exceed  or  fall  below  one  of  the  thresholds  referred  to 
1n  paragraphs  1  and  2. - 35-
They  shall  also,  at  least  once  a  year,  inform  them  of  the  names  of 
shareholders  and  members  p~ssessing qualifying  holdings  and  the 
sizes  of  such  holdings  as  shown,  for  example,  by  the  information 
received  at  the  annual  general  meetings 
of  shar~holders  and  members  or  as. a  result  of  compliance  with  the 
regulations  relating  to  companies  listed  on  stock  exchanges. 
4.  Member  States  shall  require. that,  if  the  influence  exercised  by 
the  persons  referred  to  in  paragraph  1  is  likely  to  operate  to  the 
detriment  of  the  prudent  and  sound  management  of  the  assurance 
undertaking,  the  competent  authorities  of  the  home  Member  State 
shall  take  appropriite  measures  to  put.  an  end  to  that  situation. 
Such  measures  may  consist,  for  example,  in  injunctions,  sanctions 
against  directors  and  managers,  or  the  suspension  of  the  exercise  of 
the  voting  rights  attaching  to  the  shares  held  by  the  shareholders 
or  members  in  question. 
Similar  measures  shall  apply  to  natural  or  legal  persons  failing  to 
comply  with  the  obligation  to  provide  prior  information,  as  laid 
down  in  paragraph  1.  If  a  holding  is  acquired  despite  the 
opposition  of  the  competent  authorities,  the  Member.States  shall, 
regardless  of  any  other  sanctions  to  be  adopted,  ~rovide either  for 
exercise  of  the  corresponding  voting  rights  to  be  suspended,  or  for 
the  nullity  of  votes  cast  or  for  the  possibility  of  their  annulment. 
----~-·-·----·  ..  -·-·--·· -~-
Article  15 
1.  The  Member  States  shall  ~~~vide that  all  persons 'working  or  who 
.  '  . 
have  worked  for  the  co~petent authorities,  as  well  as  ~uditors or 
experts  acting  on  behalf  of  th~·competent  ~uthbrities,  shall  be 
bound  by  the  obligation· of  professional  secrecy.  This  means  that  no 
confidential  information  which  they  may  receive  in  the  course  of 
their duties  may  be  divulged  to  any  person  or  authority  whatsoever, 
except  in  summary  or  aggregate  form,  such  that  individual  assurance 
undertakings  cannot  be  identified,  without  prejudice  to  cases 
covered  by  criminal  law. 
Nevertheless,  where  an  assurance  undertaking  has  been  declared 
bankrupt  or  is  being  compulsorily  wound  up,  confidential  information 
.  .  . 
which  does  not  concern  third  parties  involved  in  attempts  to  rescue 
that  undertaking  may  be  divulged  in  cfvil  or  commercial  proceedings. 
2.  Paragrap~  1  shall  not  prevent  the  competent  authorities  of  the 
different  Membe~ States  from  exchanging  inform~tion in  accoidance 
•  - .; 1.;  • 
with  the  Direttives  appli~able~to' as~ur~~c~  unde~takings.  That" 
-· 
information  shall  be  subject  to  the  conditions  of  professional 
secrecy  indicated  in  paragraph  1. 
3.  Member  States  may  conclude  co-operation  agreements,  providing 
for  exchanges  of  informatidn,  with  the  com~etent  authorities  of 
third  countries  only  if  the  information  disclosed  is  subject  to 
guarantees  of.p~ofessional  secrecy  at  least  equivalent  to  those 
referred  to  in  this  Article. 4.  Competent  authorities  receiving  confidential  information  under 
paragraphs  1  or  2  may  use  it  only  in  the  course  of  their  duties: 
- to  check  that  the  condit~ons governing  the  taking-up  of  the 
business  of  assurance  are  met  and  to  facilitate  monitoring  of  the 
conduct  of  such  business,  especially  with  regard  to  the  monitoring 
of  technical  provisions,  solvency-margins,  administrative  and 
accounting  procedures  and  internal  control  mechanisms,  or 
- to  1mpose  sanctions,  or 
- in  administrative  appeals  against  decisions  of  the  competent 
authority,  or 
- in  court  proceedings  initiated  under  Article  50  or  under  special 
provisions  provided  for  in  the  Directives  adopted  in  the  field  of 
assurance  undertakings. 
5.  Paragraphs  1  and  4  shall  not  preclude  the  exchange  of 
information  within  a  Member  State,  where  there  are  two  or  more 
competent  authorities  in  the  same  Member  State,  or,  between  Member 
States,  between  competent  authorities  and: 
- authorities  responsible  for  the  official  supervision  of  credit 
institutions  and  other  financial  organizations  and  the  authorities 
responsible  for  the  supervision  of  financial  markets; 
--------------·  --- -·-- ·---'· 
- bodies  involved  in  the. liquidation  and  bankruptcy  of  assurance 
undert~kings  ~nd  in  other  similar  p~oc~dures,  ~nd 
persons  responsible  for  carry1ng  out  statutory  audits  of  the 
accounts  of  assurance  undertakings  and  other  financial 
institutions, 
.  . 
1n  the  discharge  of  their  supervisory  functions,  a~d  the  disclosure, 
to  bodies  which  administer  (compulsory)  winding-up  proceedings  or 
guarantee  funds,  of  information  necessary  to  the  performan~e of 
their  duties.  The  information  received  by  these  authorities,  bodies 
and  persons  shall  be  subje~t  to  the  obligation  of  professional 
secrecy  laid  down  in  paragraph  1. 
6.  In  addition,  notwithstanding  paragraphs  1  and  4,  Member  States 
may,  under  provisions  laid  down  by  law,  authorize  the  disclosure  of 
certain  information  to  other  deparimenis  of  their  central  government 
admi.nistratioh~  responsible  for  legislation  on  t~e  s~pervision 6f 
credit  inititutions,  financial  instituti6ns,  investment  se~vices  and 
assurance  undertakings  and  to  inspectors  acting  on  behalf  of  those 
departments. 
However,  such  dis~losures may  b~  made  o~Ly where  netessary  for 
reasons  of  prudential  cont'rol. 
However,  Member  States  shall  provide  that  information  received  under 
paragraphs  2  and  5  and  that  obtained  by  means  of  the  on-the-spot 
verification  referred  to  in  Article  16  of  Directive  79/267/EEC  may 
never  be  disclosed  in  the  cases  referred  to  in  this  paragraph  exc~pt 
with  the  express  consent  of  the  competent  authorities  which 
disclosed  the  information  or  of  the  competent  authorities  of  the 
Member  State  in  which  on-the-spot  verification  was  carried  out. Article  16 
Artiile  13  of  Directive  79/26i/~EC shall  be  replaced  by  the 
follow1ng: 
"Article  13 
1.  Without  prejudice  to  paragraphs  3  and  7,  no  undertaking  may  be 
authorized  both  under  this  Directive  and  under  Directive  73/239/E~C. 
2.  However,  Member  States  may  provide  that: 
- undertakings  authorized  under  this  Directive  may  also  obtain 
authorization,  in  accordance-with  Article  6  of 
Directive  73/239/EEC  for 'the  risks  listed  in  classes  1  and  2  in 
the  Annex  to  that  Directive; 
- undertakings  authorized  under  Article  6  of  Directive  73/239/EEC 
solely  for  the  risks  listed  in. classes  1  and  2  in  the  Annex  to 
that  Directive  may  obtain  authorization  under  this  Directive. 
3.  Subject  to  paragraph  6,  undertakings  referred  to  in  paragraph  2 
and  those  which  at  the  time  of  notification  of  this  Directive  carry 
on  simultaneously  both  of  the  activities  covered ·by  this  Directive 
and  by  Directive  73/239/EEC  may  continue  to  do  so,  provided  that. 
each  activity  is  separately  managed  in  accordance  with  Article  14. (6) 
4.  Member  States may  .provide  t_h,at  the  undertakin·gs  refe_tred  to  in 
.  ~  . .  ~ ~  .  '  .. :  .  .  ~. 
paragraph  2  shall  comply  ~ith the  accotinting  rules  governing 
undertakings  authori2ed  under  this  Oirectiv~ for  all  of  their 
activities.  Pending  co-ordination  in  this  respect,  Member  States 
may  also  provide  that,  with  regard  to  rules  on  winding-up, 
activities  relating  to  the  risks  listed  in  classes  1  and  2  1n  the 
Anhex  to  Directive  73/239/EEC  carried  on  by  the  undertakings 
r~ferred to  in  paragraph  2  shall  be  governed  by  the  rules  applicdhl~ 
to  life  assuranie  activities. 
5.  Where  an  undertaking  carrying  on  the  activities  referred  to  in 
the  Annex  to  Directive  73/239/EEC  has  financial,  commercjal  or 
administrative  links  with  an  undertaking  carrying  on  the  activities  .  ;  . 
covered  by  this  Directive,  the  superviiory.authoritie~ of  the  Membe~ 
States  within  whose  Territories  the  head  offices  of  those 
undertakings  are  situat~d  sh~ll  en~ure that. the  a~counts _of  th~ 
undertakings  in  question  are  not  distorted  by  agreements  between 
these  undertakings  or  by  any  arrangement  which  could  affect.tbe 
apportionment  of  expenses  and  inco~e. 
6.  Any  Member  State  may  require  undertakings  whose  head  offices  ar~ 
situated  in  its  territory  to  cease,  within  a  period  to  be  d~termined 
by  the  Member  State  concerned, 'the  simultaneous  pursuit  of 
activities  in  which  they  were  engaged  at  the  time  of  notification  of 
this  Directive. 
7.  The  provisions  of  this  Article  shall  be  reviewed  on  the  basis  ot 
a  report  from  the  Commission  to  the  Council  in  the  light  of  future 
harmonization  of  the  rules  on  winding-up,  and  in  any  case  before 
31  December  1999." 
-·------------:------~- ---------·--- --·----'11 
Article  17 
Article  35  of  Directive 79/267/EEC  and article  18 of Directive 90/619/EEC 
shal I  be  deleted. 
CHAPTER  2 
Article  18 
Article  17  of  Directive  79/267/EEC  shall  be  replaced  by  the 
following: 
"Article  17 
1.  The  home  Member  State  shall  require  every  assurance  undertaking 
to  establish  sufficient  technical  provisions~  including  mathematical 
provisions,  in  respect  of  its entire  business. 
The  amount  of  such  technical  provi~ions shall  be  determined 
according. to  the  following  principl~s: 
A.  <i>  The  amount  of  the  ~echnic~l  lite-assurance  provisions  sh~ll 
be  calculated  by  a  sufficiently  prudent  prospective  actuarial 
valuation,  taking  account  of  all  future  liabilities  as 
determined  by  the  policy  conditions  for  each  existing 
contract,  including: 
- all  guaranteed  benefits,  including  guaranteed  surrender 
values; - 'f2_ 
bonuses  to  ~hich pol.i·c:y  ..... holders  ar-e  already  either 
;.:  ~-,  ::  _.  ,  ~-- .  - : ~  ;_  :. 
~~l~ectively ~r indivi~ually  entitl-ed,,~oweve! those 
-bonuse.s  ~re ·described·- -.veste<l,  declared  or  allotted; 
-all options available  to  the  policy-holder  under  the  terms 
of  the  contract'; 
- expense~, including  commissions; 
taking <redit  for  future  premiums  due; 
(ii>  The  use  nf  a  retrospective  method  is  allowed,  if  it  can  be 
shown  ~hat the  resulting  technical  provisions  are  not  lower 
than  ~ould be  required  under  a  sufficiently  prudent 
prospective  <~lculation or  if  a  prospective  method  cannot  be 
used  for  the  type  of  contract  ~nvolved; 
.  ~  .  .  :-. r 
<iiO  A  prudent  valuation  is ,not  a  "best ·estimate"  valuation,  bul 
shall  include an  appropriate  margin  for  adverse  deviation  of 
the ·relevant  factors; 
(iv)  The  method  of  valuation  for  the  technical  provisions  must  not 
only  be  prudent  in  itself,  but  must  also  be  so  having  regard 
to  the  method  of  valuation  for  the  assets  covering  those 
provisons; 
-------------------·  . - Lf3-
<v>  Technical  provisions  shall  be  calculated  separately  for 
each  contract.  The  use  of  appropriate  approximations  or 
-generalizations 'is  allo·w.ed,  ho.weve.r'>where  they  are  likely 
t o  g 'fve  a p p r ox i m  a t e l y  t he  s am e  ·re-s u l t  a s- i n d i v i d u a l 
ca(culati~ns.  The  principli of  se~irate calculation  shall 
in  no  way  prevent  the  establishment  o~  add~tional 
provisions  for  general  risks  which  are  not  individualized; 
(vi>  Where  the  surrender  value  of  a  contract  is  guaranteed,  the 
amount  of  the  mathematical  provisi~ns for  the  contract  at 
any  time  shall  be  at  least  as  great  as  the  value  guaranteed 
at  that  time. 
a.·  The  rate  of  interest· used  shall  be  chosen  prudently.  It  shall  be 
determined  in  accordance  with  the  rules ·of  the  competent 
authority  in  the  home  Member  Stat~,  ap~lyi~g the  following 
.  .  .. 
principles: 
<a>  For  all  contracts,  the  c~~~etent  auth~~ity of  the 
undertaking's  home  Member  State 'shall  fix  one  or  more 
maximum  rates  of  interest,  in  particular  in  accordance  with 
the  following  rules: 
(i)  When  contracts  contain  an  interest  rate  guarantee;  the 
competent  authority  in  the  home  Member  State  shall  set  a 
single  maximum  rate  of  interest.  It  may  differ  according 
to  the  currency  in  which  the  contract  1s  denominated, 
provided  that  it  is  not  more  than  60%  of  the  rate  on  bond 
issues  by  the  State  in  whose  currency  the  contract  1s 
denominated.  In  the  case. of·  a  contract  denominated  in 
ecus,  this  limit  shall  be  set  by  reference  to 
ecu-denominated  issues  by  the  Community  institutions. - 'PI-
If  .a  ·Member  Stat~ .,cie(: i  d•.:! s,  pu r.s ua n t  to  ..  the  second  sentence 
.  .  .  ~  - :.  .  . 
-of  the ::prece-ding, ,~paragraph,  to  ·se1:  a  maximum  rate  of 
interest  for  .cont~a~ts denominated  in  another  ~ember 
St·ate's  curr,ency,  it shall  first  consult  the.competent 
authority  of  the ~ember State  1n  whose  currency  the 
contract  is denominated. 
<ii)  However.,  when .the assets  of  the  undertaking .are  not  valued 
.at  their purchase  price,  a  Member  State  may ,stipulate  t"hat 
one  or  more  maximum  rates  may  be  calculated  taking _into 
account  the  yield  on  the  corresponding  assets  currently 
held,  minus  a  prudential  margin  and,  in  particu~ar for 
.contrac·t.·s  with ·peri.udic  .premiums,  furthermo_re, taking. into 
account  the  an~icipated.yield on  future  assets.  The 
prudenti.al  margin .and  the  maximum  rate .or  rates.  of 
interest  appl'.i.ed  to  the  an~icipated yield  on  future  assets 
shall ·be  fixed 'by  the  .competent  authority  of  the .home 
Member  State. 
<b>  The .establishment ,of  a  maximum  rate  of  interest  shall  not 
i~ply that  the  undertaking  is bound  to  use  a  rate  as  high  as 
.tha~. 
{c)  The  home. Member. State  may  decide  not  to  apply  <a>  to  the 
following  categories  of  contracts:  . 
- unit-linked  contracts; 
- single-premium  contracts  for  a  period  of  up  to  eight  years; 
-without-profits  contracts,  and  annui~y contracts  with  no 
surrender  value. - ¥{;_ 
In  the  cases  referred  to  in  the  last  two  indents  of  the  first 
.  . .  .  ··.  .  .  .  . •'i  - -· 
subparagraph,  in  cho~sin~-a prudent  rate  of  interest,  account 
may  be  taken  of  th;=~'urrency  in  wh.ich 'the  contract· is 
.  . .  .  .  . 
deno~inated and  corresponding  assets  curr~ntly  ~eld and  where 
the  und~rtaking's assets  are  va't~ed  at  their  current  value, 
the  anticipated  yield  on  future  assets. 
Under  no  circumstances  may  the  rate  of  interest  used  be 
higher  than  the  yield  on  assets  as  calculate~  in  accordance 
with  the  accounting  rules  in  the  home  Member  State,  less  an 
appropriate  deduction. 
(d)  The  Member  State  shall  require  an  undertaki~g to  set  aside 
in  its  ~-ccounts  a  pr·o~ision  to  meet  i-nterest-rate". commitments 
·-· 
vis-~-vis policy-holders  if  the  present  or  foreseeable  yield 
on  the  undertaking's  assets 
commitments. 
is 
;·. 
insufficient  to  cover  th·ose 
.  .  '  ;,.: 
(e)  The  iom~ission and  the  com~etent authorities  of  the  Member 
States  ~hich so  request  sh'a.ll  be  notified  of  the  maximum 
r a t e s  o f  i 'n t e  '(. e s t  s e t  u n de r  <  a >  • 
. ·' ;·  .  ,  ;-.,· 
C.  The  statistical elements  of  the  valuation  and  tbe  allowance  for 
expenses  used  shall  be  chosen  prudently,  having  regard  to  the 
State  of  the  commitment,  the  type  of  policy  and  the 
administrative  costs  and  commissions  expected  to  be  incurred. 
D.  In  the  case  of  participating  contracts,  the  method  of 
calculation  for  technical  provisions  may  take  into  account, 
either  implicitly'or explicitly,  future  bonuses  of  all  kinds,  in 
a  manner  consistent  with  the  other  assumptions  on  future 
experience  and  with  the  current  method  of  distribution  of 
bonuses. -- ¥{;_-
E.  Allo~ance for  futu~e expenses  may  be  mad~ implicitly,  for 
instance  by  'thEL<U~~  of  iutu;~ --p-~emiums  ~~-~<·'of_ "~-~-~-~:g~ment  cha_r.ges. 
However,  the  ~v~-~all  all_~-~~~ce':  i~~li~i;-t -or-ex~~-i~it·,  shall  be 
not  less  than  a  prudent  estimate  of  the  relevant  f~ture expenses. 
F.  The  method  of  calculation  of  technical  provisions  shall  not  be 
sub  j e c t  -t o  d i s con  t i n u i t i e s  f rom  yea r  t o  yea r  a r i s i ng :  f rom 
arbitrary  changes  to ·the  method  or  the  bases  of  calculatio.n  and 
shall  be  such ·as  to  recognize  the  distribution of  profits  in  an 
appropriate  way  over  the  duration  of  each  policy. 
2.  Assurance  undertakings  shall  make  available  to  the  public  the 
bases  and  methods  us~d in -the  calculation~of  th~ technical 
provisions,  including  provisions  for  bonuses. 
3.  The  home  Member  State shall  require  every  a_s_surance  undertaki,ng 
.  . 
to  cover  the  technical· provisions  in  r~spect of  its entire  business 
by  mat·ching  assets,  in  accordance. with  Article  24  o_f 
7"  .• ·-;· 
Directive  92/ ••• /EEC.  ~  In  respect  of  business  written  in  the 
Community,  these  assets  must  be  localized  within  the  Community. 
Member  States  shall  not  require  assurance  undertakings  to  localize 
their assets  in  a  particular  Member  StBte.  -The  home  Member  State 
may;  however,  permit  relaxati-ons  in  the·  rules  on  the  localizati-on _of 
assets. 
4.  If  the  home-Member  State  allows  any  te·chnical  provisions  to  be 
covered  by  claim~ against  reassurers,  it  shall  fix  the  percentage  so 
allowed.  In  such  case,  it  may  not  require  the  localization  of  the 
assets  representing  such  ctaims." Article  19 
Premiums  for  new  business  shall  be  sufficient,  on  rea  ..  s.o~ab\e 
actuarial  assumptions, 
their  commitments  and~ 
technical  provisions. 
to  enable  assurance  undertakings  to  meet  all 
.  .  •  :  •  .  . · .•  ~- ·,  - .  . .  •  .  .  ·.;j .•  :.  '  . ~  .  . 
in  particular~  to ·establish  adequate 
For  this  purpose,  all  aspects  of  the  financial  situation of  an 
assurance  undertaking  may  be  taken .into  account,  without  the  input 
from  resources  other  tha~ premiums  and  i~come ·e~rn~d  the~e~n being 
systematic  and  permanent·  in  such  a  way  that  it  may  jeopardize  the 
undertaking's  solvency  in  the  long  term. 
Article  20 
The  assets  covering  the  technical  provisions  shall  take  account  of 
the  i~pe  of·b~siness  c~rr~~d·~~:by  a~  u~d~rtakin~- ~n  such  a  way  as 
to  secure  the  safety,  yield  and  marketability  of  its  investments, 
which  the  u~d~rtaking  sh~ll  ~~~~r~ a~e·d~~e~~i~~ed and  ad~quately 
spread. 
1.  The  home  Member  State  may  not  authorize  assurance  undertakings 
to  cover  their  technical  provisions  with  any  but  the  following 
categories  of  assets: 
A.  Investments 
(a)  debt  securities,  bonds  and  other  money7  and  capital-market 
instruments; - Jpg-
(b)  toans; 
(~)  uni~s  in  under~akings ior cotlective  investment  in 
'  transferable  .se~uri~ies .and  other  investment  funds; 
<e>  -land,  buildin·gs  and  1-fnmo.vabl;e  pr.operty  rights; 
B.  Debts  and  ~lai~s 
(f) debts  ·ow·ed  by  :reassu·r.ers;  including reassurers'  shares  .of 
:te.ctm  i -c;al  :pr.ovi-s i-ons; 
(g)  :deposi:t:s .w.i:th  ..and  :de'b1:s  o.w·e'd  :by  .c-e.d·ing  -und:erta:kings; 
<h>  debts  .o.we:d  :by  :p.oli·cy-.h:old-e:rs  <and  intermediari.es  arising  out 
-.of  'di;r.eC't  -and  'reassur.an:i::.e .op-erat:i·ons; 
(j)  tax recoveri-es; 
(k)  claims  agains·t  guar.antee  funds; 
C.  Others 
(l)  tangible  fixed  assets,  other  than  land  and  buildings,  valued 
on  the  basis  of  prudent  amortization; 
{m)  cash  at  bank  and  in  hand,  deposits  with  credit  institutions 
and  any  other  body  authorized  to  receive  deposits; (n)  deferred  acquisition  costs; 
<o>  accrued  interest  and· rent,  ot·h·:~/;a·c'cru.ed  income  and 
prepayments; 
(p)  reversionary  interests. 
In  the  case  of  the  association  of  underwriters  known  as  Lloyd's, 
asset  categories  shall  also  include  guarantees  and  letters  of 
credit  issued  by  credit  institutions  within  the  meaning  of 
( 1 )  .  ·. 
Directive  77/780/EEC  or  by  assurance  undertakings,  together 
with  verifiable  sums  arising  out  of  life assurance  policies,  to 
the  extent  that  they  represent  funds  ~elonging to  members. 
The  inclusion  of  any  ass~t  or  category  of  assets  Listed  in  the 
first  subparagraph  shall  not  mean  that  all  these  assets  should 
automatically  be  accepted  as  cover  fo-r  technical  provisions.  The 
home  Member  State  shall  lay  down. more  detai.led  rules  fixing  the 
~. .  .  .  : 
conditions for  the  use  of  acceptable  assets;  in  this  connection, 
it  may  require  valuable  security  or  guarantees,  particularly  in 
the  case  of  debts  owed  by  reassurers. 
In  determining  and  applying  the  rules  which  it  lays  down,  the 
home  Member  State  shall,  1n  particular,  ensure  that  the  following 
principles  are  complied  with: 
(i) assets  cover1ng  technical  prov1s1ons  shall  be  valued  net  ot 
any  debts  arising  out  of  their  acquisition; 
( 1)  First  Council  Directive  (77/780/EEC)  of  12  December  1977  on  the 
co-ordination  of  the  laws,  regulations  and  administrativP 
provisions  relating to  the  taking  up  and  pursuit  of"  th1• 
business  of credit  institutions  (OJ  No  L  322  17. 12. I'J77 
p.  30).  Directive  as  last  amended  by  Directive  I!'Jif>llfJ/i·:u: 
(OJNoL386,  30.12.1989,  p.  1). -~-
(jj) all  as~ets must  pe  valued  on  a  prudent  basis, 
the  risk  of  any  amounts  not  being  realizable. 
allowing  for 
In 
p~rtic~l~r,  tangible  fixed  assets  other  than  land  and 
building~  may  be  accepted  a~  cover  for  technical  provisions 
pnly  if  they  are  valued  on  the  basis  of  prudent 
amortization; 
(iii>  l9~ns,  ~hether  to  ~ndertakings,  to  a  State  or 
international  organization,  to  local  or  regional 
authorities  or  to  natural  persons,  may  be  accepted  as  cover 
for  technical  provisions  only  if  there  are  sufficient 
guarantees  as  to  their  securit~,  whether  these  are  based  on 
the  statys  of  the  borrower,  mortgages,  bank  guarantees  or 
guarpnte~s granted  by  assurance  undertakings  or  other  forms 
pf  s~curity; 
(iv>  d~riv~tiv~  instruments  •uch  as  options,  futures  and  swaps 
in  cpnne~tion ~ith assets  covering  technical  provisions  may 
be  ~~ed insofar  as  they  contribute  to  a  reduction  of 
inve~tment ;isks  or  facilitat~ effici~nt  portfo~io 
management.  They  must  be  valued  on  a  pr~dent  basis  and  may 
be  taken  into  account  in  the  valuation  of  the  underlying 
assets; 
(v)  transferrable  securities  which  are  not  dealt  in  on  a 
regulated  market  may  be  accepted  as  cover  for  technical 
provisions  o~ly  if  they  can  be  realized  in  the  short  term 
or  if  they  are  holdings  in  credit  institution~.  in 
assurance  undertakings,  withi~ the  limits  permitted  by 
Article .8  of  Directive'79/267/EEC,  or  in  investment 
undertakings  established  in  a  Member  State; <vi)  debts  owed.by  and  claims  against  a  third  party  may  be 
accepted  as  cover  for  the  technical  provisions  only 
after  deduction  of  all  amounts  owed  to  the  same  third 
party; 
<vii>  the  value  of  any  debts  and  claims  accepted  as  cover  for 
technical  provisions  must  be  calculated  on  a  prudent 
basis,  with  d~e allowance  for  the  risk  of  any  amounts 
not  being  realizable.  In  particular,  debts  owed  by 
policy-holders  and  intermediaries  arising  out  of 
assurance  and  reassurance  operations  may  be  accepted 
only  insofar  as  they  have  been  outstanding  for  not  more 
than  three  months; 
<viii>  where  the  assets  held  include  an  investment  in  a 
subsidiary  undertaking  which  manages  all  or  part  of  the 
assurance  undertaking's  investments  on  its  behalf,  the 
home  Member  State  must,  when  applying  the  rules  and 
principles  laid  down  in  this  Article,  take  into  account 
the  underlying  assets  held  by  the  subsidiary 
undertaking;  the  home  Member  State  may  treat  the  assets 
of  other  subsidiaries  in  the  same  way; 
<ix)  deferred  acquisition  costs  may  be  accepted  as  cover  for 
technical  provisions  only  to  the  extent  that  this  is 
consistent  with  the  calculation  of  the  mathematical 
provisions. 
2.  Notwithstanding  paragraph  1,  in  exceptional  circumstances  and  at 
an  assurance  undertaking's  request,  the  home  Member  State  may, 
temporarily  and  under  a  properly  reasoned  decision,  accept  other 
categories  of  assets  as  cover  tor  technical  provisions,  subject  to 
Article  20. -'52-
'Ar:t i :c Le  22 
1_.  As  '1'-eg~r-d:S rttle  ~s-s:e-.t-5 -~-c-ov-.e-ring  1:-e chni cal :.p r.ov i-s•i on s,  the  horne  : 
Member  Stat-e  ~h_a_ll  r-equir.e  ev-ery  assurance  undertaking  to  invest  no 
more  t-han: 
<a>  10%  of  i·ts :to·tal  gr,oss  t_echnical  provisions  in  any  one  piece  of 
t~nd or  ~ui·lding~  ~r ~  number  .of  pieces  ~f  land  o~ buildings 
close  eno_ugh to ,each .o-ther  ~o -be  considered  effectively  as  one 
investment; 
(b)  ·5X  of  -its  ·to1:a.l  .gr_o,s-s  :t.e.c-hnical  ·pr.ovisions  in  shares  and  other 
flegoti~ble  •e~ur~~i~s «~eat~~ as  shares,  bonds,  debt  securi~ies 
and  oth-e:r  -money- .-and  -capi1:al-market  instruments  from  the  same 
1Jndert_a1<.ii-c·l_g_,  .:or  ·:Ln  ;(..pans  gr.ant.e.d  to the  same  borrower,  taken 
otoget.her,  't:he  -l-oans  .being  loan.s  othe-r  than  those granted  to  a 
S-tate,  r,e,g;i~:D.ail  -or  i;acal  aut-hority  or  to  an  internationa-l 
o-r.gani.za·ti.on  -of  IW,hi.ch  .one  -O:r  ,more  -Me·mber  St.at-es  are  me~r~bers. 
This  l~-mit  -may  be  -rai~e.d  to  1n%  if  an  undertaking  invests not 
more  ~ha~ 48~ of  its  ~-ro5s technical  provisions  in  the  toa~s or 
securit~es of  issuing  bodi~s .and  borrowers  in each  of  ~hich it 
.invests  more  than  5%  of  its .a-ssets; 
(c)  5%  of  its xotat  gross  t-echnicat  provisions  in  unsecured  loans, 
including  1%  for  an~ single  unsecured  loan,  other  than  loans 
granted  to  credit  inititutions,  assurance  undertakings  - insofar 
as  Article  8  of  Directive  79/267/EEC  allows  it  - and  investment 
undertakings  established  in  a  Member  State.  The  limits  may  be 
raised  to  8%  and  2%  respectively  by  a  decision  taken  on  a 
case-by-case  basis  by  the  competent  authority  of  th~ home  Member 
State; 
---- --------------53_ 
(d)  3%  of  its  total  gross  technical  provisions  in  the  form  ot  ca~h 
1n  hand; 
<  e )  1 0%  of  i t s  to t a l  g r o s s  tech  n i c a l  p r o v i s i o ns  i n  s h a r~e s-,  o t  her· 
s e c u r i t i e s  t r e a t e d  a s  s h a r e s  a n d  de b t  s e c u r i t i e s  w  h i ch  a r·.,.  n 0  t 
dealt  in  on  a  regulated  market. 
2.  The  absence  of  a  limit  1n  paragraph  1  on  investment  1n  any 
particular  category  does  not  imply  that  assets  in  that  category 
should  be  accepted  as  cover 
The  home  Member  State  shall 
for  technical  provisions  without  limit. 
lay  down  more  detailed  rules  fixing  the 
conditions  for  the  use  of  acceptable  assets.  In  particuldr 
it  shall  ensure,  in  the  determination  and  the  application  of  tho~e 
rules,  that  the  following  principles  are  complied  with: 
<il  assets  covering  technical  provisions  must  be  diversified 
and  spread  in  such  a  way  as  to  ensure  that  there  1s  no 
excessive  reliance  on  an~ particular  category  of  a~~et, 
investment  market  or  investment; 
(ii)  investment  in  particular  types-of  asset  which  show  high 
levels  ot  risk,  whether  because  ~f  the  nature  of  the  asset 
or  the  quality  of  the  issuer,  must  be  restricted  to  prudent 
levels; 
(iii)  limitations  on-particular  categories  of  asset  must  takf' 
a c c o u n t  o f  t he  t r e a t me n t  o f  r e a s s u r a n c e  i n  t h e  c a l c u l d  -t  1 o ' • 
of  technical  provisions; (iv)  ~here ~~e ~ssets held  in~l~de an  investment  1n  a  s~bsidiary 
undertaking  whi~h manages  ~ll or  p~rt  of  the  assurance 
.under:taki.n.g.'-s  :investments  on  its  b-ehalf,  the  home  Member 
Sta1:e  must,  -when-,applying·  the ·rules  and  principles·taic1  clown 
in  ~his Article,  take  into  account  the  underlying  ass~ts 
h e l d  b y  1: h e  s=u b s i d i a r y · u n d e r t a k i n g ;  t  h e  h om e  M  e m  b e r  ~:;  t  <1  t  ... 
may  treat  the  assets  of  other  subsidiaries  in  the  same  w3y; 
{v)  the  percentage  of  assets  covering  technical  provision~  which 
are  the  subject  of  non~liquid  investments  must  be  ~ept  .to  d 
p rude  n t  l e v e l ; 
{vi)  where  ~he assets  held  include  loans  ~o .or  ~ebt securities 
issued by  ~ertain credit  institutions,  the  home  Member  State 
mayw  ~hen applying  the  rules  and  principles  contained  in 
this Art"icle,  'take  into  account  the  underlying  assets  held 
by  s~ch-credit  institutio~s.  This  treatment  may  be  appliPd 
only  where  the  credit  institution  has  its  head  ottice  111  a 
Member  State,  is entirely  owned  by  that  Member  Stotc  dllrl/or 
that State's  local  authorities  and  its  business,  according 
to  its memorandum  and  articles  of  association,  CQnsists  ot 
extending,  through  its  intermediaries,  loans  to,  or 
guaranteed  by,  States  or  local  authorities  or  of  loans  to 
bodies  closely  linked  to  the  State  or  to  local  authorities. 3.  In  the  context  of  the  detailed  rules  laying  down  the  condition~ 
for  the  use  of  acceptabl~ assets,  the  Member  State  shall  give  morP 
limitative  ~reatment  to: 
- any  loan  unaccompanied  by  a  bank  guarantee,  a  guarantee  is~ued  by 
an  assurance  undertaking,  a  mortgage  or  any  other  form  of 
security,  as  compared  wi~h .loans  accompanied  by  such  collateral; 
UCITS  not  co-ordinated  within  the  mean1ng  of  Directive 
85/611/.EEC 
(1) 
and  other  investment  funds,  as  compared  with  UCJl~. 
co-ordinated  within  the  meaning  of  that  Directive; 
- securities  which  are  not  dealt  1n  on  a  regulated  market,  dS 
compared  with  those  which  are; 
- bonds,  debt  securities  and  other  money- and  capital-market 
instruments  not  issu~d  b~ States,  local  or  regional  authorities  or 
undertakings  belonging  to  Zone. A  ~s  defin~d  1n 
(2) 
Directive  89/647/EEC  ,  or  the  issuers  of  which  are 
international  organizations  not  numbering  at  least  one  Community 
Member  State  among  their  members,  as  compared  with  the  same 
financial  instruments  issued  by  such  bodies. 
(1)  Council  Directive  85/611/EEC  of  20  December  1':1/:1')  on  ttu'  r.o-on1tn;ott••fl  "' 
laws.  regulations  and  administrative  provisions  rclat1ng  t0  uru1r·r·t:1k111:·.::  t·o~· 
collective  investment  in  transfero.ule  st::curilies  (IJCITSI  (0.1  N  ..  I.  :7'• 
31.12.1985,  p.  3).  Directi.ve  amended  l>y  Uin!ctiV(:  1111/1/0/EIT 
(OJ  No  L  100,  19.4.1988,  p.  31). 
(2)  Council  Directive  89/647/EEC  of  18  December  1989  on  i.1  solverH:y  r·ati"  '"' 
credit  institutions  (OJ  No  L  386,  30.12.1989,  p.  141. - '5"0-
4,  -M~m.P~r'".s~tat~~  m~Y  ra-i~~-1:h~  Joimil.li!.itJ  down  in  paragraph1<b>-
to  40%  in  -th~  ,(;,ase  of  ·certain  :d~bt  sec!,Jri~ie.s  when  these  are  issued 
by  a  ~r~dit  in~titu~ion  whi~h ~as its head nffice  in  i  Member  ~tat~ 
,and is  subj~ct  py  La~  t~  specii':ll  official  su.pervision  d-esigned  ''' 
protett  the  hold~r~  of  ~hose debt  securities.  I n  p a r:- t i c u l a r ,  :; u  111  ,: 
deriving  fr.om  the  i~sue .of  such  debt  securities  must  be  inve"''''d  "' 
accordance  with  the  law  1n  asset~  which,  during  th~  whole  per1od  ut 
validity  of  th~  ~ebt  sec.urities,  are  capable  of  cover1ng  claims 
a t t a c h .i  n g  t o  t-he  d e b t  s e .c u r 1 t ·i  ~  s  a n d  w  h i c h ,  i n  t h e  e v e n t  o l  t ;n l  11  1  t• 
of  the  iss~er,  would  b~  ~sed on  a  priority  basis  for  the 
reimbursement  nf  the  pri~cipal  and  payment  of  the  accrued  intere~t 
5.  Me~ber  St~t~s  shal~  not  req~ire assurance  undertakings  to  invest 
1n  particul~r  c~t~gories of  assets. 
6.  Notwithst•n4ing  p~r~graph 1,  in  ex~ept~onal  circumstances  and  at 
the  assyr~nc~  ~ndert,aking'$  reQueft,  the  home  Member  State  m~y, 
temporarily,~nd under  a  prop~rly reasoned  decision,  allow  exception~ 
to  the  r~les  l~id down  in  paragraph  1<a>  to  <e),  subj~ct  to 
Article  ?0, 
Article  23 
1.  Where  the  benefits  provided  by  a  contract  are  directly  l1nked  to 
the  value  of  units  in  an  U!ITS  or  to  the  value  of  assets  contained 
in  an  internal  fund  held  by  the  insurance  undertaking,  usually 
divided  into  units,  the  technical  provisions  in  respect  at  those 
benefits  must  be  represented  as  closely  as  possible  by  those  un1ls 
or,  in  the  case  where  units  are  not  established,  by  those  assets. -57-
2.  Where  the  benefits  provided  by  a  contract  are  directly  linked  to 
a  share  index  or  some  other  reference  value  other  than  those 
referred  to  in  par~graph 1,  the  technical  p~6visions  in  respect  of 
those  benefits  must  be  represented  as  closely  as  possible  either  by 
the  units  deemed  to  represent  the  reference  value  or,  in  the  case 
where  units  are  not  established,  by  assets  of  appropriate  security 
and  marketability  which  correspond  as  closely  as  possible  with  those 
on  which  the  particular  reference  value  is  based. 
3.  Articles  20  and  22  shall  not  apply  to  assets  held  to  match 
l i a b i l i t  i e s  w  h i c h  are  d i r e c t  l y  l i n ked  to  the  bene f  i t s  ret err  e cf  1 o  ' ,, 
paragraphs  1  and  2.  References  to  the  technical  provisions  tn 
Article  22  shall  be  to  the  technical  provisions  excluding  those  '" 
respect  of  such  liabilities. 
4.  Where  the  benefits  referred  to  in  paragraphs  1  and  2  include  a 
guarantee  of  investment  performance  or  ~orne  other  guaranteed 
benefit,  the  corresponding  additional  technical  provisions  shall  be 
subject  to  Articles  20,  21  and  22. 
Article  24 
1.  For  the  purposes  of  Article  17(3)  and  Article  28  ot 
Directive  79/267/EEC,  Member  States  shall  comply  with  Annex  to 
this  Directive  as  regards  the  matching  rules. 2.  This  Article shall  not _apply  to  the  commitments  reterred.to  in 
Article  23  of  this'Directive. 
Article  25 
Article  18,  second  subparagraph,  point  1  of  Directive  79/2"67/EEC 
shall  be  replaced  by  the  following: 
"1.  the  assets  of  the  undertaking  free  of  any  foreseeable 
liabilities,  less  any  intangible  items. 
following  shall  be  included: 
In  particular  the 
the  paid-up  share  capital  or,  in  the  case  of  a  mutual 
assurance  undertaking,  the  effective  initial  fund  plus  dllY 
members'  accounts  which  meet  all  the  following  criteria: 
·  <  a )  t h e  memo r a n d u m  a n d  a r t 1  c l e s  o t  a s s o c i a t i o n  m  u s t  s t i p u "'  t  , ~ 
that  payments  may  be  made  from  these  accounts  to  membf"r·:; 
only  insofar  as  this  does  not  cause  the  solvency  marg1n  to 
fall  below  the  required  level,  or,  after  the  dissolutlon  o1 
the  undertaking,  if  all  the  undertaking's  other  debts  have 
been  settled; 
(b)  the  memor~ndum and  articles  of -association  must ·stipulate, 
~ith  respect  to  any  such  payments  for  reasons  other  th~n 
the  individual  termination  of  membership,  that  the 
competent  authorities  must  be  notified  at  least  one  montl1 
i n  a d v a n c e  a n d  c a n  p r o h i b i  t  t h e  p a y me n t  w i t h 1 n  t  h <1  t  p  (~ r  1 o d ; (c)  the  relevant  provisions  of  the  memorandum  and  articles  ot 
association  may  be  amended  only  after  the  competent 
authorities  have  declared  that  they  have  no  objection  to 
the  amendment,  without  prejudice  to  the  criteria  stated 
in  (a)  and  {b); 
- one  half  of  the  unpaid  share  capital  or  initial  fund, 
once  the  paid-up  part  amounts  to  25%  of  that  share 
capital  or  fund; 
- reserves  (statutory  reserves  and  free  reserves>  nor 
corresponding  to  underwriting  liabilities; 
- any  profits  brought  forward; 
- cumulative  preferential  share  capital  and  subordinated 
loan  capital  may  be  included _but,  if  so,  only  up  to  504 
of  the  margin,  no  more  than  25%  of  which  shall  con~i~l  o1 
sub6rdinated  loans  with  a  iixed  maturity,  or  1 )( .. d- It' r·m 
cumulative  preferential  share  capital,  if  the  follow1nq 
minimum  criteria  are  met: 
(a)  1n  the  event  of  the  bankruptcy  or  liquidation  of  the 
assurance  ~ndertaking,  binding  agreements  must  exi~r 
under  whi_ch  the  subo~dinated  loan  capital  or  preferential 
'  share  capital  ranks  after  the  claims  of  all  other 
creditors  and  is  not  to  be  repaid  until  all  other  debt~ 
outstanding  at  the  time  have  been  settled; 
Subordinated  loan  capital  must  also  fulfil  the  toLlow1r1tJ 
conditions: (-b)  onl-y  ·fully  paid-up  fund·s  may ·be  taken  1 n to .account; 
' 
(c)  tor  l.o an s  .w i t h  a  f i xed  mat uri t y,  the  or  i g 1 n'a L  mat u r  i  t  y 
must  be  at  least  five  years.  No  later  than  one  year 
.before  the  repayment  date  the  assurance  undertaking  must 
submit  to  the-competent  authorities  for  their  approval  a 
plan  showing  how  the  solvency  margin  will  be  kept  at  or 
brought  to  the  required  level  at  maturity,  unless  the 
extent  to  which  the  loan  may  ran~ as  a  component  ot  the 
solvency· margin  is  gradually .reduced  during  at  least  the 
last  five  years  before  the  repayment  date.  The  competent 
authorities  may  authori~e the  early  repayment  of  such 
loans  provided  applicati.on  is  made  by  the  issuing 
assurance  undertaking  and  its  solvency  margin  will  not 
fall  bel~w the  required  level; 
(d)  loans  the  maturity  of  ~hich  is  not  fixed  must  be 
repayable  only  subject  to  five  year~·  notice  unles~  the 
l.oans  are  no  Longer  considered  as  a  component  of  the 
solvency  mar.gin  or  unless  the  prior  consent  ot  th(~ 
competent  authorities  is  specifically  required  for  early 
repayment.  I n  t he  l a t t e r  ·e vent · t h e  a s s u.r a n c e  u.n de r t a k 1 n g 
must  not i f y  t he  com pet en t  aut h o r i t i e s  a t  lea  s t  s i x  111 u ''  t  11  :, 
before  the  date  of  the. proposed· repayment,  specitying  the 
·a c t u a L  a n d  r e q u i r e d  s· o l v. e·n c y  m  a r g i n  b o t h  b e f o r e  a n d  ;, t  t e r· 
that  repayment.  The 'COmpetent  authorities. shall 
authorize  repayment  only  if  the  assurance  undertak1ng·~ 
s o l v e n c y  m  a r g i n  w i  l  l  n o t  f  a l  l  b e l o w  t h e  r e q u i  r· e d  l e  v ,. l  . (e)  the  loan  agreement  must  not  include  any  clause  providing 
that  in  specified  circumstances,  other  than  the  winding-up 
of  the  assurance  undertaking,  the  debt  will  become 
repayable  before  the  agreed  repayment  dates; 
(f)  the  loan  agreement  may  be  amended  only  after  the  competent 
authorities  have  declared  that  they  have  no  objection  ro 
the  amendment; 
- securities  with  no  specified maturity  date  and  other 
instruments  that  fulfil  the  following  conditions,  including 
cumulative  preferential  shares  other  than  those  mentioned  in 
the  preceding  indent,  up  to  50%  of  the  margin  for  the  total  of 
such  securities  and  the  subordinated  loan  capital  referred  to 
in  the  preceding  indent: 
(a)  they  may  not  be  repaid  on  the  initiative  of  the  bearer  or 
without  the  prior  consent  of  lhe  competent  authority; 
(b)  the  contract  of ·issue  must  enable  the  assurance 
undertaking  to  defer  the  payment  of  interest  on  the  loan; 
(c)  the  lender's  claims  on  the  assurance  undertaking  mu~t  rdnk 
entirely  after  those  of  all  non-subordinated  creditor~; 
(d)  the  documents  governing  the  1ssue  of  the  securities  must 
provide  for  the  loss-absorption  capacity  of  the  debt  &nd 
unpaid  interest,  while  enabling  the  assurance  undertaking 
to  continue  its  business; 
(e)  on l y  f u l l y  p a i d-up  amount s  may  be·  t a ken  i n to  d c co uri 1 Article  26 
No  more  than  three  years  after  the  date of  application  of  this 
Directive,  ~he Commission  shalt  submit  a  report to  the  Insurance 
Committee  on  the  need.for  further.harmonization  of  the  solvency 
marg1n. 
Article  27 
Article  21  of  Directive  79/267/EEC  shall  be  replaced  by  the 
following: 
"Article  21 
1.  Member  .States  shall  not  prescribe  any  rules  as  to  the  choice  ot 
the  assets  that  need  not  be  used  as  cover  for  the  technical 
provisions  referred  to  in  Article  17. 
2.  Subject  to  Article  17(3),  Article  24<1>,  <2>,  <3>  and  <S>  and  the 
second  subparagraph  of  Article  26(1),  Member  States  shall  not 
restrain  the  free  disposal  of  those  assets~  whether  movable  or 
immovable,  that  form  ~art  of  the  assets  of  authorized  assurance 
undertakings. 
3.  Paragraphs  1  and  2  shall  not  preclude  any  measures  which  Memb~r 
states,  while  safeguarding  the  interests  oi  the  lives  assurPd,, 
are  entitled  to  take  as  owners  or  members  of  or  partners  1n  tl1e. 
undertakings  in  question.". CHAPTER  3 
Article  28 
The  Member  Stat~ of  the  commitment  shall  not  prevent  a  policy-holder 
from  concluding  a  contract  with  an  assurance  undertaking  authorized 
under  the  conditions  of  ~rticle  6  of  Directive  79/267/EEC,  as  long 
as  tbat  does  not  conflict  with  legal  provisions  protecting  the 
general  good  in  the  Member  State  of  the  commitment. 
Article  29 
Member  States  shall  not  adopt  provisions  requiring  the  pr1or 
approval  or  systematic  hotification  of  general  and  special  policy 
conditions,  scales  of'premiums,  technical  bases  used  in  particular 
for  calculating  scales  of  premiums  and  technical  provisions  or  form~ 
and  other  printed  documents  which  ~n  assurance  undertaking  intends 
to  use  in  its  dealings  with  policy-holders. 
Notwithstanding  the  first  subparagraph,  for. the  sole  purpose  of 
verifying  compliance  with  national  provisions  concerning  actuarial 
principles,  the  Member  State  of  origin  may  require  systematic 
communication  of  the  technical  bases  used  for  calculating  scales  ot 
premiums  and  technical  provisions,  without  that  requirement 
constituting  a  prior  condition  for  an  undertaking  to  carry  on  it~ 
business. Not  later  than  five  years  after  the  dite  of  application  of  this 
Directive,  th~ Commission  shall  ~ubmit  a  rep6rt  to  the  Council  on 
the  implementation  of  those  provisibns. 
Article  30 
1.  In  the  first  subparagraph  of  Article  15<1>  of 
Directive  90/619/EEC  the  wordi  ''in  one  of  the  cases  referred  to  1n 
Title  III"  shall  be  deleted. 
2.  Article  15<2>  of  Di~e~tive  90/619/EEC  shall  be  replac~d  by  rh~ 
following: 
"2.  The  Member  States  need  not  apply  paragraph  1  to  contracts  of 
six  months'  duration  or  less,  n~r  where,  because  of  the  sta~us  of 
the  policy-holder  or  the  c)rcumstances.in  which  the contract  is 
concluded,  the  pol~cy-holder does:not  need  this  special  protection. 
Member  States  shall  specify  in  their  rules  where  paragraph  1  is  not 
applied." 
Article  31 
1.  Before  the  assurance  contract  is  concluded,  at  least  the 
information  listed  in  point  A  of  Annex  2  shall  be  communicated  to 
the  policy-holder; 
2.  The  policy-holde~ shall  be  kept  informed  throughout  the  te~m of 
the  contract  of  any  change-concerning  the  information  listed  in 
point  B  of  Annex  2. 3.  The  Member  State  of  the  commitment  may  require  assurance 
undertakings  to  furnish  information  in  addition  to  that  listed  tn 
Annex  2  only  if  it  is  necessary  for  a  proper  understBnding  by  th~ 
poli~y-holder of  the  essential  elements  of  the  commitment. 
4.  The  detailed  rules  for  implementing, this  Article  and  Annex  2 
shall  be  laid  down  by  the··Member  State  of  the  commitment. 
TITLE  IV 
PROVISIONS  RELATING  TO  RIGHT  Of  ESTABLISHMENT 
AND  FREEDOM  TO  PROVIDE  SERVICES 
Article  32 
A  r t i c  l e  1 0  o f  D·i  r e c t i v e  7 9 I 2 6 7 I E  E  C  s h a l l  be  r e p l a c e d  b y  t h e 
following: 
"Article  10 
1.  An  assurance  undertaking  that  proposes  to  establish  a  branch 
within  the  territory  of  another  Member  State  shall  notify  the 
competent  authorities  of  its  home  Member  State. 
2.  The  Member  States  shall  requ1re  every  assurance  undertaking  that 
proposes  to  establish  a  branch  within  the  territory  of  another 
Member  State  to  provide  the  following  information  when  effecting  tlw 
notification  provi.ded  for  in  paragraph  1: 
<  a }  t h e  M  e m  b e r  S t a t e  w  i t h i ·n  t h e  t e r r i t o r y  o f  w  h i c h  i t  p r o p o s e s  ·  t o 
establish  a  branch; (b)  a  scheme  of  operations  setting  out  inter alia  the  typPs  ot 
business  envisaged  and  the  structural  organization  of  the 
branch; 
(c)  the  address  in  the  Member  State  of  the  branch  from  which 
documents  may  be  obtained  and  t~  whic~  they  may  be  delive~ed,  1t 
being  understood  that  that  address  shall  be  the  one  _to  which  all 
communications  to  the  authorized  agent  are  sent; 
·(d)  the  name  of  the  branch's  authorized  agent,  who  must,  posses!' 
sufficient  powers  to  bind  the  undertaking  in  re~~tion to  th1rd 
parties  and  to  represent  it  in  relations  with  the  authorities 
and  courts  of  the  Member  State  of  the  branch. 
With  regard  to  Lloyd's,  in  the  event  of  any  litigation  in  the 
\ 
Member  State  of  the  branch  arising  out  of  underwritteh 
commi ttnents,  the ·assured  persons  mus-t  not  be  treated  less 
favourably  than  if  the  litigation  had  been  brought  against 
businesses  of  a  conventional  type.  The  authorized  agent  must, 
therefore,  possess  sufficient  powers  for  proceedings  to  be  taken 
against  him  and  must  in  that  capacity  be  able  to  bind  the 
Lloyd's  underwriters  concerned. 
3.  Unless  the  competent  author~ties· of  the  home  Member  State  have 
reason  to  doubt -the  adequacy  of  the  administrative  structu~e or  the 
financial  situation  of  the  assurance  undertaking  or  the  good  repute 
and  professional  qualification  or  exper~ence of  the  directors  or 
managers  or  the  authorized  agent,  taking  into  account  the  business 
planned,  they  shall  within  three  months  of  receiving  all  the 
information  referred  to  in  paragraph  2  communicate  that  information 
-
to  the  competent  authorities  of  the  Member  Stdte  of  the  brdnch  ,.,,cJ 
shall  inform  the  undertaking  concerned  accordingly. _G]-
The  competent  authorities  of  the  home  Member  State  shalt  also  dtt~st 
that  the  assurance  undertaking  has  the  minimum  solvency  margin 
calcuLated  in  accord~nce wi.th  Articles  19  a~d  20. 
Whe~e  the  competent  authoritie~ of  the  home  Member  State  refuse  to 
communicate  the  information  referred  to  in  paragraph.2  to  the 
competent  authorities  of  t~e  Member  State  of  the  branch  they  shalt 
give  the  reasons  for  their  refusal  to  the  undertaking· concerned 
within  three  months  of  receiving  all  the  information  in  question. 
That  refusal  or  failure  to  act  shall  be  subject  to  a  right  to  apply 
to  the  courts  in  the  home  Member  State. 
4.  Before  the  branch  of  an  assurance  undertaking  starts  businPss, 
the  competent  authorities  of  the  Member  State  of  the  branch  shall, 
within  two  months  of  receiving  the  iriformation  referred  to  in 
paragraph  3,  inform  the _competent  authority  of  the  home  Member 
State,  if  appropriate,  of  the  conditions .under  which,  in  the 
interest  of  the  general  good,  that  business  must  be  carried  on  in 
the  Member  State  of  the  branch. 
5.  On  receiving  a  communication  from  the  competent  autho~ities of 
the  Member  State  of  the  branch  or,  if  no  communication  is  received 
from  them,  on  expiry  of  the  period  provided  for  in  paragraph  4;  the 
branch  may  be  established  and  start  business. 
------------------------------_,  ______  - .. -. '\· 
.6.~  I·n  ':t;he  .~.v,ent  ,o·f  ,a  ·change  :i.n  ;an~ .of  the_ ;pa·r-:t=i·cul.ars  .communi cat·ed· 
unde·.r  :paragr.a-pfl  2Cb·}.,  .Cc!>  .or  {-d).,  .a·n  .assuran:ce  .und.ert.aking  shall 
. gi~e ~r~~te~ ~ot~£~ of  the  change  ~o the  compe'tent  ~uthoritie~ ~1 
the  home  ·Member• .State  and  of  th.e  'M.ember  State  of ·the  branch  i11  l•·.-t~;l 
one  mon~h before making  the  change  so  tha1:  the  competent  author1t •c~ 
of  the  home  Member  Stat-e  and  the  competen1:  authorities  of  the  MeJiliH•r· 
State of  the  branch  may  fulfil  t-heir  respective  roles  under 
paragraph.s  3  and  4. ". 
Article  33 
Article  11  of  Directive  79/267/EfC  shall be  deleted. 
Article  34 
Article  11  of  Oirectiv-e  -90/6'19/E'EC· sh.att·be  replaced  by  the 
following: 
"Artic-le  11 
Any  undertakin~ that  intends  to  carry en  business  for  the  fir~t  t~me 
in  one  or_more  M-ember  States  under _the  freedom  to  provide  serv1ces 
shal.t  first  inform .. the  competent  authorities. of  the  home  Member 
State,  indicating  the  nature  of  the  commitments  it  proposes  ro 
cover.". 
Article  35 
Article  14  of  Directive  90/619/EEC  shall  be  replaced  by  the 
following: - G'l-
" A r t  i ·c l e  1 4 
1.  Within  one  month  of  the  notification  provided  for  in  Article  11, 
the  competent  authorities  of .the  home  Member  State  shall  communic.1te 
to  the  Member  State  or  Member  States  within  the  territory ot  which 
the  undertaking  intends  to  carry  on  business  by  way  of  the  freedom 
to  provide  services: 
(a)  a  certificate attesting  that  the  undertaking  has  the  minimum 
solvency  margin  calculated  in  accordance  with  Articles  19  and  20 
of  Directive  79/267/EEC; 
<b>  the  classes  which  the  undertaking  has  been  authorized  to  o11~1; 
(c)  the  nature  of  the  commitments  which  the  undertaking  propose~  to 
cover  in  the  Member  State  of  the  provision  of  services. 
At  the  same  time,  they  shall  inform  the  undertaking  concerned 
accordingly. 
2.  Where  the  competent  authorities  of  the  home  Member  State  do  not 
communicate  the  information  referred  to  in  paragraph  1 'within  the 
period  laid  down,  they  shall  give  the  reasons  for  their  refusal  to 
the  undertaking  within  that  same  period.  The  refusal  shall  be 
subject  to  a  right  to  apply  to  the  courts  in  the  home  Member  ~tate. 
3.  The  undertaking  may  start  business  on  the  certified date  on 
which  it  is  informed  of  the  communication  provided  for  in  the  tirst 
subparagraph  of  paragraph  1.". -tO-
Art'itte  36 
Article 17  of  Directive  90/619/E£C  shall  be  replaced  b~  the 
following: 
"Article  17 
Any  change  which  an  undertaking  intends  to  make  to  the  intormat1on 
referred  to  in  Article  11  shall  be  subject  to  the  procedure  provided 
for  in  Articles  11  and  14.". 
Article  37 
Articles  10,  12,  13,  16,  22  ~nd 24  bf  Directive  90/619/EEC  shall  b~ 
deleted. 
Art i.e te  38 
'  The  competent  authoriti~s of  the  Member  State  of  the  branch  or·  11 ... 
Member  State  of  the  provision  of  services  may  require  that  the 
information  which  they  are  authorized  under  this  Directive  to 
request  with  regard  to  the  busines~ of  assurance  undertakings 
operating  in  the  territory  of  that  State  shall  be  supplied  to  them 
in  the  official  language  or  languages  of  that  State. Article  39 
1.  Article  19  of  Directive  90/619/EEC  shall  be  deleted. 
2.  The  Member  State  of  the  branch  or  of  provision  of  services  shall 
not  lay  down  provisions  requiring  the  prior  approval  or  systematic 
notification  of  general  aod  special  policy  conditions,  scaies  oi 
premiums,  technical  bases  used  in  particular  for  calculating  scaies 
of  premiums  and  technical  provisions,  forms  and  other  printed 
documents  which  an  undertaking  intends  to  use  in  its dealings  wi  .. h 
policy-holders.  For  the  purpose  of  verifying  compliance  with 
nat i on a l  pro vi s i on s  concern  i n g  a s sur  an  c e  con t r a c t s ,  i t  may  r e q u i r·,.. 
an  undertaking  that  proposes  to  carry  on  assurance  business  within 
its  territory,  under  the  right  of  establishment  or  the  freedom  to 
provide  services~  ~o effect  only  non-srstematic  notification  ot 
those  policy  conditions  and  other  printed  documents  without  ~hat 
requirement  constituting  a  prior  condition  for  an  undertaking  to 
carry  on  its  business. 
Article  40 
1.  Article  20  of  Directive  90/61~/EEC  shall  be  deleted. 
2.  Any_undertaking  carry1ng  on  business  under  the  r~ght  ot 
establishment  or  the  freedom  to  provide  servicesshall  submit  to  tht> 
competent  authorities  of  the  Member  State  of  the  branch  and/or  of 
the  Member  State  of  the  provision  of  services  all  documents 
requested  of  it  for  the  purposes  of  this  Article  insofar  as 
undertakings  the  head  office  of  which  is  in  those  Member  States  ar·e 
also  obliged  to  do  so. 3.  If  t~e  compet~nt  a~thori~ies ~~  a  ~ember _State  establish  that  an 
undertaking  ~ith  ~  branch  or  ca~~ying on  bu~iness  und~r  the  f~eedbm 
to  provi-de  servi{;es  in  i"ts  "t~rril:or-y  is  not  complying  with  the  legal 
provisions  ~pplicable to  it  in  that  State,  they  shall  require  the 
undertaking  concerned  to  remedy  that  irregular  situation. 
4.  If  the  undertaking  in  question  fails  to  take  the  necessary 
action,  the  competent  authorities  of  the  Member  State  concerned 
shall  inform  the  competent  authorities  of  the  home  Member  State 
accordingly.  The  latter authorities  shall,  at  the  earliest 
opportunity,  take  all  appropriate  ~easures  to  ensure  that  the 
undertaking  concern~d remedies  that  irregular  situation.  The  nature 
of  those  measures  shall  be  communicated  to  the  competent  authorities 
of  the  Member  State  concerned. 
5.  If,  despite  the  measures  taken  by  the  home  Member  State  or 
because  those  measures  prove  inad~quate or  are  lacking  in  that 
State,  the  undertaking  persists .in  violating  the  legal  provis1ons  in 
force  in  the  Member  State  concerned~  the  latter may.  af~er  informing 
the  competent  authorities  of  the  home  Member  State,  take  appropriate 
measures  to  prevent  or  penalize  further  irregularities.  including~ 
insofar  as  is strictly necessary,  preventing  that  undertaking  trom 
continuing  to  conclude  new  assurance  contr.acts  within  its  territory. 
Member  States  shal_l  ensure  that  in  their  territories it  1s  possible 
to  serve  the  legal  documents  necessary  for  such  measures  on 
assurance  undertakings. 
6.  Paragraphs  3,  4_  and  5  shall  not  affeGt  the  emergency  powpr- u1 
the  Member  States  concerned  to  take  appropriate  measures  to  prcv<•nt 
or  penalize  irregularities  committed  within  their  t~rritor1es.  r  11  ,  ~. 
shall  include  the  possibility  of  preventing  assu~ance undertakings 
' 
from  continuing  to  conclude  new  assurance  contracts  within  thPir 
territories. 7.  Paragraphs  3,  4  and  5  shall  not  affect  the  power  of  the  Member 
States  to  penalize  infringements  within  the.ir  territories. 
8.  If  an  undertaking  which  has  committed  an  infringeme~t  ~as  an 
establishment  or  possesses  .pr~per~y  in  the  Member  S~~~e ioncerned, 
the  competent  authorities  of  the  latter  may,  in  accordance  with 
national  law,  apply  the  administrative  penalties  prescribed  for  thC~t 
infringement  by  way  of  enforcement  against  that  establi~hment or 
property. 
9.  Any  measure  adopted  under  paragraphs  4  to  8  involving  penalties 
or  restrictions  on  the  conduct  of  assurance  business  must  be 
properly  reasoned  and  communicated  to  the  undertaking  concerned. 
10.  Every  two  years,  the  Commission  shall  submit  to  the  Insurance 
Committee  a  report  summarizing  the  number  and  type  of  cases  1n 
which,  in  each  Member  State,  authorizati.on  has  been  refused  under 
Article  10  of  Directive  79/267/EEC  or  Article  14  of 
Directive  90/619/EEC  as  amended  by"this  Directive  or  measures  l1~vP 
been  taken  under  paragraph  5.  Member  Stares  shall  co-operate  with 
the  Commission  by  providing  it  with  the  information  required  for 
that  report. 
Article  41 
Nothing  1n  this  Directive  shall  prevent  assurance  undertakings  with 
head  offices  in  other  Member  States  from  advertising  their  serv1ccs 
through  all  available  means  of  communication  in  the  Member  St~tP  of 
the  branch  or  Member  State  of  the  provision  of  serv1ces,  ~ubi~r.t  to 
any  rules  governing  the  form  and  content  of  such  advect1-:;iroq  .td•Jplt·<l 
\ 
in  the  interest  of  the  general  good. -7'1-
Article -42 
1.  Article  21  ~1  Directive  ~0/61~/EEC  sh~ll  be  delete~. 
2.  Should  an  assurance  undertaking  be  w~und ~p,  commitments  arising 
out  of  contracts  underwritten  through  a  branch  or  under  the  f~eedom 
to  provide  services  shall  be  met  in  the  same  way  as  those  arising 
out  of  that  undertaking's  other  assurance  contracts,  without 
distinction  as  to nationality_as  far  as  the  lives  assured  and  the 
beneficiaries  are  concerned. 
Article  43 
1.  Article  23  of  Directive  90/619/EEC  shall  be  deleted. 
2.  Every  assuran~e undertaking  shall  {nform  the  competent  author~ty 
of  its borne  ~ember State~  separat~ly  in  respe~t  of  transactions 
carri~d out  under  the  right  o~ establishment  and  those  carried  out 
under  the  f~eedom to provide  services,  of  the  amount  of  the 
premiums,  without  deduction  of  reassurance,  by  Member  State  and  by 
each  of  classes  I  to  IX,  as  defined  in  the  Annex  to 
Directive  79/267/EEC. 
The  competent  authority  of  the  home  Member  State  shall,  within  d 
reasonable  time  and  on  an  aggregate  basis  forward  this  injorm~llon 
to  the  competent  authorities  of  each  of  the  Member  States  conc.erned 
which  so  request. 
-----------------Article  44 
1.  Article  25  of  Directive  90/619/EEC  shall  be  deleted. 
2.  Without  prejudice  to  any  ~ub~equent harmonization,  every 
assurance  contract  shall  be  subject  exclusively  to  the  indirect 
taxes  and  parafiscal  ch~rges  on  assurance  premiums  in  the  Member 
State  of  the  commitment  within  the  meaning  of  Article  2<e)  of 
Directive  90/619/EEC  and  also,  with  regard  to  Spain,  to  the 
surcharges  legally established  in  favour  of  the  Spanish  ··consorcio 
de  Compensaci6n  de  Seguros"  for  the  performance  of  its  functions 
relating  to  the  compensation  of  losses  arising  from  extraordinary 
events  occurring  in  that  Member  State. 
The  law  applicable  to  the  contract  under  Article  4  of 
Directive  90/619/EEC  shall  not  affect  the  fiscal  arrangements 
applicable. 
Pending  future  harmonization,  each  ~ember State  shall  apply  to  tl1o~c 
undertakin~s which  ~~ver  ~o~mitments situated  within  its  t~rr·1tory 
its  own  national  provisions  for  measures  to  ensure  the  collection  ot 
indirect  taxes  and  paraf~scal  cha~ges  ~ue  under  th~ first 
subparagraph. TITLE  V 
TRANSITIONAL  PROVISIONS 
Article  45 
Member  States  may  allow  assurance  undertakings  with  head  ot1ices  111 
their  territories_  arid  whose  buildings  and  land  covering  their 
technical  pro~isions exceed,  at  the  time  of  the  notification  o1  this 
Directive,  the  percentage  laid  down  in  Article  22<1><a>  a  period 
expiring  no  'later  than  31  December  1998  within  which  to  comply  with 
that  provision. 
Article  46 
1.  Article  2~ of  ~irective 9fi/6t9/EEC  shall  be  deleted. 
2.·  Spain  and Portugal,  until  31  D.ecemb.er  1995,  and 'Greece~  until 
31  December  1998.  m~y  op~rate the  following  t~an~itionai 
arrangements  for  contra~ts  in  respect  of  which  one  of  those  Member 
States  is  the  Member  State  rif  the  commitme~t: 
(a)  by  way  of  derogation  from  Article  8<3>  of  Directive  79/267/EFC 
and  from  Articles  29  and  39  of  this  Directive,  the  competent 
authorities  of  the  Member  Statel  in  question  may  require  the 
communication,  bef~re use,  of  general  and  special  insurance 
policy  conditions; (b)  the  amount  of  the  technical  provisions  relating  to  such 
contracts  shall  be  determined  under  the  supervision  ot  the 
......  ··.::  ·~·.  ~=  .  .  .• 
Me~  be r  S t a _t e  con c e r ned  .  i n  a c co r d a n c e_  w  i  ~ h  i t s  own  r u l e s  o ,. , 
failing  that,  in  accordance  with  the  procedures  established  1n 
that  State  in  accordance  with  this  Directive.  Cover  of  tho~e 
technical  provisions  by  equivalent  and  matching  assets  and  the 
localization  of  those ·assets  shall  be  effected  under  the 
supervision  of  that  Member  State  in  accordance  with  its  rule~ 
and  practices  adopted  in  accordance  with  this  Directive. 
TITLE  VI 
FINAL  PROVISIONS 
Article  47 
The  follow~ng technical  adjustments  to  be  made  to 
.. 
Directives  79/267/EEC  and  90/619/EEC  and  to  this  Directive  shdll  be 
.  ,.,.; 
adopted  in  accordance  with  the  procedure  laid  down  in 
Directive  91/675/EEC: 
- extension  of  t~e  legal  forms  provided  for  in  Article  8<1)(a)  ot 
Directive  79/267/EEC; 
amendments  to  the  list  set  out  in  the  Annex  to 
Directive  79/267/EEC,  or  adaptation  of  the  terminology  used  1n 
that  list  to  take  account  of  the  development  of  assurance  markets; clarification  of  the  items  ~onsi~tuting the  solvency  margin  listed 
in  Articl~  18  of  'Directive  7~/267/EEC  to  take  account  of  the 
creation  of  hew  financiat  instruments; 
alteration  of  the  minimum  guarantee  fund  provided  for  in 
-·. 
Article  20<2>  of  Directive  79/267/EEC  to  take  account  at  ecqnomic 
and  financial  developments; 
- amendments,  to  take  account  of  the  creation  of  new  financial 
,instruments,  to  the  list  of  assets  acceptable  as  cover  for 
tech  n i c a l · pro  vi s i on s  set  o.u t  in  Art i c l e  21  of  t hi s  D  i r e c t  i v e  and 
to  the  rules  on  the  spreading  of  investments  la1d  down  in 
Article  22  of  this  Directive; 
-changes  in  the  relaxatio-ns  in  the  matching  rules  laid  down  1n 
Annex  I  to  this  Directive,  to  take  aicount  of  the  development  at 
new  currency-hedging  instrument~ or  progress  made  in  economic  and 
monetary  union; 
clarification of  the  definitions  in  order  to  ensure  uniform 
application  of  Directives  79/267/EEC  and  90/619/EEC  and  of  thi~ 
Directive  throughout  the  Community. 
the  technical  adjustments  necessary  to  the ·rules .for  setting  the 
maxima  applicable  to  interest  rates,  pursuant  to  Article  17  of 
Directive  79/267/EEC,  as  amended  by  this  Directive,  in  particular 
to  take  account  of  progress  made  1n  economic. and  monetary  union. Article  48 
1.  Branches  which  have  started  busi"ness,  in  accordance  with  the 
.  . 
provision~  in  force  in  their  Member  State  of  establishment,  hetorP 
the  entry  into  force  of  the  provision~  adopted  in  implementation  of 
this  Directive-shall  be  presumed  to  have  been  subject  to  the 
procedure  laid  down  in  Ar~icle 10(1)  to  <S>  of  Directive  79/267/CEC. 
They  shall  be  governed,  from  the  date  of  that  entry  into  force,  by 
Articles  17,  23,  24  and  26  of  Directive  79/267/EEC  and  by  Article  40 
of  this  Directive. 
2.  Articles  11  and  14  of  Directive  90/619/EEC,  as  amended  by  thi~ 
Directive,  shall  not  affect  rights  acquired  by  assurance 
\ 
undertakings  carrying  on  business  under.  the  freedom  to  provide 
services  before  the  entry  into  force  of  the  provisions  adopted  111 
implementation  of  this  Dire~tive. 
Article  49 
The  following  Article  31a  shall  be  inserted  in  Directive  79/267/EEC: 
"Article  31a 
1.  Under  the  conditions  laid  down  by  national  law,  each  Member 
State  shall  authorize  agencies  and  branches  set  up  within  its 
territory  and  covered  by  this  Title  to  transfer  all  or  part  of  their 
portfolios  of  contracts  to  an  accepting  office  established  in  the 
same  Member  State  if  the  competent  authorities  of .that  Member  ~.t.tte 
or,  if  appropriate,  those  of  the  Member  State  referred  to  in 
Article  30  certify  that  after  taking  the  transfer  into  account  th~ 
accepting  office  possesses  the  neces~ary  solvency  marg1n. -to_ 
2.  Under  the  conditions  la:id  do1o1n  by  nat·:ional  taw,  each  Membt>r· 
State  shall  authorize  agencies  and  branches  set  up  within  ;ts 
territory  and  covered  by  this  T~tle to  transfer  all  or  part  of  their 
portfolios  of  contracts  to  an  assurance  undertaking  wirh  .:J  h•··••l 
office  in  anothe  .. r Member  State  1t  the  competent  authorities  u1  tii  .. Jt 
Member  State certify  that  after  taking  the  transfer. into  account  th~ 
accepting office possesses  the  necessary  solvency  margin. 
3.  If  under  the  conditions  laid  down  by  national  taw  a  Member  ~r~tv 
authorizes  agencies  and  branches  set  up  within  its  territory  .tr~tl 
covered  by  this  Title  to  transfer all  or  part  of  their  portfolio~  at 
contracts  to  an  agency  or  branch  covered  by  this  Title  and  set  up 
within  the  terr1tory  of  another  Member  State  it  shall  ensure  that 
the  competent  authorities  of  the  Member  State  of  the  accepting 
office or,  if  appropriate,  of  the  Member  State referred  to  tn 
Article  30  cert1fy  that  after  taking  the  transfer  into  account  the 
accepting  off~ce possesses  the  ne~essary solvency  margin,  that  the 
Law  of  the  Member  State  of  the  accepting  office  permits  such  a 
transfer  and  that  that  State  has  agreed  to  the  transfer. 
4.  In  the  circumstances  referred  to  in  paragraphs  1,  2  and  )  the 
Member  State  in  1o1hich  the  transferring  agency  or  branch  1s  situ~t~d 
shall  authorize  the  transfer  after  obtaining  the  agreement  of  the 
c om p e t en  t  a u t h or  i". t i e s  o f  t h e  Me m  be r  S t a t e  o f  t h e  c om m  i t men t ,  w  her  e 
different  from  the  Member  State  in  which' the  transferring  agency  or 
branch  is  situated. 
5.  The  competent  authorities  of  the  Member  States  consulted  shall 
g1ve  their  opinion  or  consent  to  the  competent  authorities  ot  the 
home  Member  State  of  the  transferring  assurance  undertaking  within 
three  months  of  rece1v1ng  a  request;  the  absence  of  any  respon~e 
from  the  authorities  consulted  within  that  period  sh~ll  be 
considered  equivalent  to  a  favourable  opinion  or  tacit  consent. 6.  A  transfer  authorized  in  accordance  with  this  Article  shalr be 
published  as  laid  down  by  national  law  in  the  Member  State  of  the 
commitment.  Such  transfers  shall  automatically  be  ·valid  again~t 
policy-holders,  assured  persons  and  any  other  persons  having  rigl1ts 
or  obligations  arising  out  of  the  contracts  transferred. 
This  provision  shall  not  ~ffect  the  Member  States'  right  to  g1v~ 
·policy-holders  the  option  of  cancelling  contracts  within  a  fixed 
period  after  a  transfer.". 
Article  50 
Member  States  shall  ensure  that  decisions  taken  1n  respect  ot  a•• 
assurance  underta~ing under  laws,  regulations  and  administrat 1vP 
provisions  adopted  in  accordance  with  this  Directive  may  be  sutJJe(l 
to  the  right  to  apply  to  the  courts. 
Article  51 
1.  Member  State~  shall  adopt  the  laws,  regulations  and 
administrative  provisions-necessary  for  their  compliance  with  th1~ 
Directive· no  later  than  31  December  1993  and  bring  them  into  for·c:e 
no  later  than  1  July  1994. 
Commission  thereof. 
They  shall  forthwith  inform  the 
When  they  adopt  such  measures,  the  Member  States  shall  include 
references  to  this  Directive  or  shall  make.such  references  when  rhey 
effect  official  publication.  The  manner  in  which  such  reference~ 
are  to  be  made  shall. be  laid  down  by  the  Member  States. 2.  The  Member  States  shall  communicate  to  th~  Commi~sion the  texts 
·ot  the  main  provisions  of  national  law  which  they  ~dopt  in  the  field 
covered  by  this  Directive. 
Article  52 
This  Oirective  is  addressed  to  the  Member  States. 
Done  at  Luxembourg, 
f o.r  the  Council 
The  President - 83 
MATCHING  RULES 
The  currency in which  the. assurer's  commitments  are  payable shall  b<!  <.lt·l.enu..ru·d 
in  accordance  with  the  following  rules: 
1.  Where  the  cover provided  by  a  contract  is expressed  in  terms  of  a  par·t r cuI <tr· 
currency,  the assurer's  commitments  are  considered  to  be  payable  in  thnl 
currency. 
2.  Member States  may  authorize  undertakings  not  to  cover  their tcchnrcal 
provisions,  including their mathematical  provisions.  by  matching  assct.s  rr 
application of  the  above  procedures  would  result  in  the  undertak i up,  h•·11w. 
obliged,  in order to  comply  with  the matching  principle.  to  hold  ass•.•r.s  111  ;, 
currency  amounting  to  not  more  than  7%  of  the  assets  existing  in  <"dh•·r· 
currencies. 
3.  Member  States  may  choose  not  to  require  undertakings  to  npply  th<'  m<1tc•hrro1~ 
principle where  commitments  are payable  in  a  currc11cy  other·  than  ll••·  eurTo·uc~y 
of  one  of  the  Community  Member  States.  if  investments  i11  r.lli-it.  •~ur-r•·rH:y  ;,,.,. 
regulated,  if the  currency  is subject  to  transfer restrict ions  or·  i ...  ,..,,. 
similar reasons,  it is not  suitable  for  covering  technical  provisions. 
4.  Undertakings  are authorized not  to  hold  matching  assets  to  cov~r an  ;rmmtnr  nor 
exceeding  20%  of their commitments  in  a  partfcular currency. 
However.  total assets  in  all  currencies.  combined  must  he  a 1  l••as 1  (·qu;tl  1 ,, 
total  commitments  in all  currencies  combined. 
!>.  Each  Member  State may ·provide  that.  whenf!v~r  undc~r·  l.lw  pr-c·t:Pd i Ill'.  r·r·oc·~•hrP·:-;  ;, 
commitment  has  to  be  covered  by  assets  f'XprcSSf'f1  1r1  Lh<'  crHTPru:y  col  ;,  M··rnlu·r· 
State,  this  requirement  shall  also  be  considered  to  be  s;tt.isrrPd  whc·u  11..-
assets  are  expressed  in ecus. ANNEX  II 
INFORMATION  FOR  POLICY-HOLDERS 
The  following  information,  which  is  to  be  communicated  to  the  pol ic-y-holckr· 
before  the  contract is  conclud~d  (A}  or during  the  term  of  the  contrncl  <Ill  musL 
be  proyided  in  a  clear and  accurate  manner,  in  writing,  in  an  official  languaw· 
of  the  Member. State of  the  ~ommitment. 
However,  such  ~nformation may  be  in  another  language  if  the  pol icy-hold•·r·  ~'" 
requests  and  the  law  of  the. Member  State  so  permits  or  th<'  pol icy-I)(Jid•·r·  rs  1 ,.,.,. 
to  choose  the  law applicable. 
A.  Uf:fore  concluding  the  contr·.act 
Infor·malion  about  lhe 
assurance  undertaking 
a.l  The  name  of  the  undertaking  and 
its legal  form 
a.2  The  name  of  the  Member  State  in 
which  the  head  office  and, 
where  appropriate,  the  agency  or 
branch  concl.uding  the  contract 
is situated 
a.3  The  address  of  the  head  office 
and,  where  a·ppropriate,  of  the 
agency  or branch  concluding 
the contract 
luformaliun  <JlH.JUI.  the  couunrt.nwnl 
a.4  Definition  of  each  IJ<"nt>fll  :u,d 
each  option 
a. 5  Term  of  the  contr·nc:t 
a. 6  Means  of  terminati-ng  th0.  cnn1 r-ile I 
a. 7  Means  of  payment  of  prcnnum-:  ;md 
duration  of  payments 
a. 8  Means  of  ca  I cuI  it.~ \<Ill  and 
dj  S tr· i bu l  i <Jn  0  f  bonus•·:; 
<t.<J  ln<lir:ation.<tl  ~lr.rT•·u•t.-r  '"'d 
paJd-up  vatu•·~; ·ilnd  ''"'  •·x••·1o1  1" 
wh tell  they  ;,r·c- )'.Uitr·aul ·····d 
a. 10  Information  on  th<·  pn•m1urn::  ,.,,. 
each  bene  f i.t ..  bu th  m:.~ 111  .berll" 11  1.  :; 
·and  suppl<:menlili'Y  t>eiWI'tts.  wlwr·•· 
appropriat<~ 
a.11  For  unit-linkc>d  polici••s. 
definition  of  the  unit:;  t.o  w111cll 
the  benefits  are  linke•1 
a. 12  Indication  of  the  n:~tur<'  of  tit<' 
underlying  assets  f'ur  unit-llrokt·d 
policies 
a. 13. ArrangemPnts  f'or  apr! tcat1on  o1 
the  coolan~-ol·l  p0rio~ 
<J.  14  Gt~ne ra I  i nl o nn;tl  I<HI  ur1  1 lw  1 ;,,.. 
iif'f'iHIJ~Pffit!lll S  app I  I CiiiJ I••  I"  I lw 
ly[H'  of  ro II cy B.  During  t·he  t·erm of the  contract 
a. 15  The  arrangements  for·  hanclllrtl~ 
complaints:·concerning contr-:u!t:s  hy 
policy-holders:· lives  <~Sslu·.·cJ  .~,. 
b  ...  en~f.i  (:.i~r;i_t!S.:  U/.l.~-~,r  i:_onl nu.: ts 
includin~.  wherE'  appr'OJH'iill;•,  th,• · 
cxi.stcnct!  of· a  compla111t~;  hooly. 
wi.th9UJ  pi~cju(,l)ce. tu  lh~·  nghl.  lt~ 
take  IE"Gal  proc~E"din~s 
a_,  l~  La_lo(.  appl.ipable  to  the  contr·act 
wt}ere  the parties do  not ·have  •• 
free  choice or.  where  the  part  1 <'S 
a.re  free  t.o  ~h<;>o.se.  the  1  aw  · 
applicable.  the  1~'!"  the  assur·er· 
proposes  to choose 
ln. a<ldi.t·i:on  to,  t:h~  po-licy. cond(tions.  both general  and:  sp~~eial-.,  the 
poli~y-holder must  re~eive the  following  information  t-hro.ur,hout  ttu.·  te·r·rn  ul 
the· contract. 
Information  abou-t  the 
assurance- unde'l."taki;ng 
b. 1'  Any change  in  th.~  oam.~·  <U  the 
undertaking,  i t.s.  1egal  {orm or 
the address  o1'  its head. office 
and,  wbe-Fe  approp  .  .ria:te-.  Qf  tbe 
agency  or branch which 
concluded the  contract 
·Information  about  the 
colllllli t,me n t 
b.2  All  the  informa,lion  Jjstcd,  ill 
points a.4  to a.12 of A in 
the  event  of  a  change  in  the· 
p_olic~  cond~tions or amendnwnt  of 
the  law applicable  to  thE' 
contract 
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